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<Legislative day of Wednesday, September 8, 1982) 

The Senate met at 10 a.m., on the 
expiration of the recess, and was 
called to order by the President pro 
tempore (Mr. THURMOND). 

PRAYER 
The Chaplain, the Reverend Rich­

ard C. Halverson, D.D., offered the fol­
lowing prayer: 

Loving Father in Heaven, we thank 
Thee that Thou hast given a remedy 
for anxiety • • • "Have no anxiety 
about anything, but in everything by 
prayer and supplication with thanks­
giving let your requests be made 
known unto God. And the peace of 
God, which passes all understanding, 
will keep your hearts and your minds 
in Christ Jesus." <Philippians 4: 6-7) 

Patient Father, no one who does not 
work here can possibly comprehend 
the unforgiving pressure under which 
the Senate operates: pressures from 
constituents, from lobbyists, from di­
verse self-interest groups; corrupting, 
seductive, destructive pressures of 
power, position, and prestige; the pres­
sure of having to live in two cities with 
the travel demands. The awesome 
pressure of decisions involving nation 
and world and affecting millions. The 
relentless pressure of responsibility 
that will not go away and from which 
there is never an escape; financial 
pressure, family pressure, peer pres­
sure. 

Teach Thy servants, dear Lord, that 
they have recourse to Thy love and 
grace and peace. Cause them to turn 
to Thee in times of frustration, find­
ing in Thee rest and refreshing. In the 
name of Him Who said, "Come unto 
Me all ye who labor and are heavy 
laden, and I will give you rest." Amen. 

RECOGNITION OF THE 
MAJORITY LEADER 

The PRESIDENT pro tempore. The 
majority leader is recognized. 

THE JOURNAL 
Mr. BAKER. Mr. President, I ask 

unanimous consent that the Journal 
of the proceedings of the Senate be 
approved to date. 

The PRESIDENT pro tempore. 
Without objection, it is so ordered. 

THE PACE OF LEGISLATIVE 
ACTIVITY 

Mr. BAKER. Mr. President, I believe 
the phrase goes something like-"Yes­
terday all my troubles seemed so far 

away, now it looks as though they're 
here to stay." 

Just 1 month ago, I was announcing 
to my colleagues the possibility of the 
Senate recessing no later than October 
2 and returning in January. At home, 
my wife and I were making plans for 
after Thanksgiving. For once, my 
schedule did not read like a horror 
story. 

But I should have known better 
than to plan ahead. Things changed 
for the worse faster than they had 
gone for the better. First, it became 
obvious that the Senate's pace of legis­
lative activity was moving at a rate 
similar to that of the Shirley Highway 
during rush hour. Then, it became 
clear to the Speaker of the House and 
myself, after, I might add, it became 
clear to the President, that Congress 
would have to return after the Novem­
ber election to complete the appro­
priations process. 

Now, Mr. President, I know what 
you are thinking. You are thinking, by 
gosh how could things get any worse, 
what more could go wrong? Well, it 
was not easy, but they did. For now, it 
appears that not only will we have to 
be in session for a good portion of the 
rest of the year, but we will not even 
be able to escape into the throes of a 
NFL game. We might as well stay in 
session on Sundays; we might as well 
throw out the TV's in the cloakrooms; 
we might as well give up trying to un­
derstand Howard Cosell; and we might 
as well just give up on the notion of 
being happy. 

But, there may be some hope in 
sight. 

SENATE AGENDA 
PROSPECTIVE ELECTION RECESS-OCTOBER 1, 

1982 

Mr. BAKER. Mr. President, I am 
pleased to report this morning that in 
conference with the minority leader 
yesterday, it appears that our friend, 
the Speaker of the House of Repre­
sentatives, may not be quite so ada­
mant concerning the October 8 recess 
date as I had thought earlier and an­
nounced earlier. I am sure every 
Member of the Senate joins with me 
in expressing our appreciation to the 
minority leader, to the assistant mi­
nority leader, and the chairman of the 
Democratic conference <Mr. INOUYE), 
who I believe discussed this matter 
with the Speaker. I freely acknowl­
edge they had a lot more success than 
I did. 

In any event, I fully share the 
thought that October 1 is a good time 

for us to try to recess for the October 
period preceding the election. I would 
like to do that. 

THE DEBT LIMIT BILL 

Let me outline the items that I feel 
we must do in order to accomplish 
that recess time. 

First of all, the pending business, 
the unfinished business, the debt 
limit, must be disposed of. There is a 
cloture vote today. A motion has been 
filed for a cloture vote tomorrow. 
There are a number of other amend­
ments that I believe Senators may 
offer to this bill. I have represented on 
the floor a number of times that Sena­
tors be given an opportunity to offer 
other amendments, including nonger­
mane amendments, to the debt limit 
bill. 

Members should be reminded that I 
have also indicated that, we must pass 
this bill and we must do so in a timely 
way. What that means is that we have 
to do it this week, in my judgment. 
That may entail, if we cannot finish 
the bill otherwise, a motion to recom­
mit the bill with instructions to report 
back forthwith a clean bill as passed 
by the House of Representatives so we 
can transmit that measure to the 
White House for the President's con­
sideration and signature. 

Mr. President, no one should be 
taken by surprise. I have said a 
number of times that at some point, if 
necessary, I would be willing to file a 
motion to recommit with instructions. 
I hope such a motion would pass and 
that the resolution would pass. But I 
once again state that we have to do 
the country's work and that is one of 
the urgent items that must be dealt 
with if we are to go out of here the 1st 
of October. 

Mr. President, it is possible, and I 
have not yet discussed this with the 
Senator from North Carolina or 
others, that the time between noon 
today and sometime tomorrow, if clo­
ture is not invoked today, might be a 
good time to take up those other 
amendments. It would, of course, re­
quire unanimous consent to do so. 
That is, unanimous consent to tempo­
rarily lay aside the pending amend­
ment, which is the Baucus amend­
ment, and permit other Senators to 
offer amendments. I will consult with, 
first, the minority leader and other 
Senators to see if there is a willingness 
to do that. 

Once again, what I am suggesting is 
the possibility that if cloture is not in­
voked today against further debate on 

e This "bullet" symbol identifies statements or insertions which are not spoken by the Member on the floor. 
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the Helms amendment, we might 
create an opportunity, between, say, 
about 12:30 p.m. today, whenever the 
cloture vote is over, and sometime to­
morrow, perhaps around noon tomor­
row, for Members to offer other 
amendments to the debt limit bill. 

Let me hasten to say that I am not 
encouraging other amendment. 
Indeed, I hope that Members will for­
bear to offer other amendments be­
cause we need to pass this debt limit 
bill. That request is not now made, Mr. 
President, but I wish to put Senators 
on notice of that possibility. 

I have consulted with the minority 
leader, who has not agreed to that re­
quest, but I would like to consult with 
him further to see if we can expedite 
such a procedure or a similar proce­
dure. 

HUD, MILITARY CONSTRUCTION, TRANSPORTA­
TION, AND AGRICULTURE APPROPRIATIONS 

Mr. President, in addition to the 
debt limit, it is clear that we have to 
do as much of the appropriations proc­
ess as possible. We have now from the 
other body the HUD and military con­
struction appropriations bills. 

I have asked the chairman of the 
Appropriations Committee to give me 
an estimate of how long these meas­
ures should take and to begin shop­
ping for unanimous-consent agree­
ments to limit the time for debate on 
those measures. I urge Senators to 
consider that if we are going to get out 
on October 1 we will have to have very 
short time limitations on the available 
appropriations bill. I am hopeful those 
two might not take very long. 

In addition to those appropriations 
bills, Mr. President, we expect to re­
ceive from the House of Representa­
tives the transportation and agricul­
ture appropriations bills before this 
week is out. If that indeed material­
izes, then we will begin to shop for 
unanimous-consent agreements on 
them as well. I will consult with both 
the minority leader and the chairman 
of the Appropriations Committee in 
that respect. 

There are a number of other appro­
priations bills that have been reported 
by the Senate Appropriations Commit­
tee. We have not yet come to terms on 
how we would deal with them. That is, 
bills which have not yet been received 
from the House. I will consult with the 
chairman, the ranking member and 
the minority leader on them as well. 

At the moment, it seems to me that 
we need to be prepared to do the HUD 
and military construction appropria­
tions bills as well as transportation 
and agriculture. There may be others, 
but those four, it seems, are most 
likely to mature for our consideration 
before we can go out on October 1. 

CONTINUING RESOLUTION 

It is apparent, Mr. President, that in 
addition to those four bills we will 
have to make arrangements for the 
operation of the Government from Oc-

tober 1 until after we return, which I 
now perceive to be November 29. Some 
Members are urging an earlier return 
than that. We have not yet fixed a 
date for return. But in any event, if we 
pass only four appropriations bills, it 
is obvious to every Senator that we 
will have to pass a continuing resolu­
tion for the balance of the process for 
those bills on which we have not com­
pleted action. 

So the CR, the continuing resolu­
tion, must be added to that list of ab­
solute must items. 

By passing the continuing resolu­
tion, I do not mean just passing the 
measure in the Senate; I mean going 
through the entire legislative process 
and obtaining the signature of approv­
al of the President of the United 
States or, in the alternative, passing 
such a measure over his objections. 

So, Mr. President, to recap, we need 
to do the available appropriations 
bills-that appear to be four at the 
moment: HUD, military construction, 
transportation, and agriculture; do a 
continuing resolution for the balance; 
and do the debt limit. 

I consulted with the distinguished 
President pro tempore <Mr. THuR­
MOND) by telephone earlier today and I 
apologize to him for calling him out of 
an important meeting. Once again, I 
want to remark, in all sincerity, if I 
could be assured of the cooperation 
and the professionalism from every 
other Senator that the Senator from 
South Carolina, the President pro 
tempore, shows on every important 
issue and every major request that I 
make to him, it would be a delight to 
deal with the Senate in trying to es­
tablish schedules. The President pro 
tempore, the distinguished present oc­
cupant of the chair, has never failed 
to be understanding of the urgencies 
and pressures of scheduling and subor­
dinate, in many cases, his own prefer­
ence so the greater good of the Senate 
can be accomplished. 

S. 995-cLAYTON ACT AMENDMENTS 

In our conversation this morning, I 
put to him a question that I told him I 
knew he would not like. That is, in 
view of the possibility that we might 
now go out on October 1, would he re­
lieve me of the promise I had made to 
him privately and on the floor publicly 
that after we finished the debt limit, 
we would take up S. 995, the Clayton 
Act amendments, in exchange for my 
commitment to take it up as soon as 
we return in November in the lame 
duck session. In the most characteris­
tic way, the President pro tern did 
agree to that. I express now my deep 
appreciation to him and my apology to 
those who have a great interest in this 
measure, as I have a great interest in 
this measure. The pressure of doing 
the appropriations bills and the debt 
limit, to my mind, ranks ahead of the 
desirability of doing S. 995 until we 
return. S. 995, I believe, can wait with-

out serious jeopardy. The appropria­
tions bills cannot. I express my deep 
appreciation, and I think I am sure I 
speak for every Member of the Senate 
when I express their deep appreciation 
to the President pro tern for his un­
failing cooperation that he continues 
to exhibit in this case. 

AGENDA SUMMARY 

Once again, Mr. President, let me try 
to summarize all this rambling presen­
tation in one statement: It is my hope 
we can go out on October 1 instead of 
October 8, and I believe we have a 
chance to do that. In order to do so, 
we must finish the debt limit, the 
available appropriations bills, and a 
continuing resolution. There may be 
other bills we can do before we go out, 
on a catch-as-catch-can basis, if we can 
arrange it. Otherwise, they will have 
to wait until the lame duck session, 
which appears to be inevitable, when 
we shall also have to consider S. 995, 
and other matters which Senators 
have urged me to take up on the 
schedule before the end of the session. 

Mr. President, I expect that, later 
today, there may be a unanimous-con­
sent request to take up other amend­
ments while we await a fourth cloture 
vote, if cloture is not invoked today 
against the Helms amendment, and 
the time between noon today approxi­
mately and noon tomorrow approxi­
mately will be available for other 
Members to offer amendments to the 
debt limit bill. Members should be 
aware that it appears likely that a 
motion to recommit with instructions 
to take all amendments of the bill and 
send a clean bill to the President is in 
prospect. 

Mr. President, I hope my thoughts 
this morning are profitable so Mem­
bers may take account of it from their 
own scheduling standpoint in terms of 
their own priority effort. I shall reiter­
ate only two points: We are not now 
establishing October 1 as the date to 
go out. I am saying that it appears 
now that the Speaker is agreeable to 
that and that if we can do the things I 
have spoken of, it will occur. I hope it 
will. 

THE CRIME PACKAGE 

There is one item that has been 
brought to my attention that I omit­
ted. We have a time agreement on the 
crime package. I add that to the list of 
items that should be done before we 
go out. I also hope that the time 
agreement on that bill, which runs to 
more than a full printed page, could 
be abbreviated, because it will take us 
hours and hours to dispose of this 
matter if we do all of the items listed. 

All I can do at this point is to say, it 
is my intention to take up and dispose 
of the crime package before we go out 
October 1, if, in fact, we can make that 
date. I hope we can, I think we can. 

I also hope Members will reconsider 
their request for time on the time 
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agreement which was entered into on 
July 1 and which is printed on pages 2 
and 3 of today's Calendar of Business. 

Now, Mr. President, I hope I have 
not overwhelmed Members with infor­
mation. I felt an obligation to report 
at this point and I am prepared to 
yield to the minority leader or to yield 
the floor. 

RECOGNITION OF THE MINORITY LEADER 

The PRESIDING OFFICER <Mr. 
ABDNOR). The minority leader is recog­
nized. 

Mr. ROBERT C. BYRD. Mr. Presi­
dent, the distinguished majority 
leader has stated very accurately the 
situation insofar as it pertains to the 
efforts on the part of the minority, 
which includes myself and Mr. CRAN­
STON, and Mr. INOUYE, and our visit 
with the Speaker and the majority 
leader of the House and the majority 
whip there, the chairman of the Com­
mittee on Appropriations, and others 
in the leadership on the House side. 
The majority leader has also accurate­
ly stated the necessities insofar as the 
legislation that must be passed. I am 
not saying I shall support it, but it 
must be passed. I may or may not sup­
port it, but there must be a debt limit 
extension acted upon. There must be a 
continuing resolution acted upon, and 
we need to act on as many appropria­
tions bills as possible before October 1. 

I hope that the President will not 
veto any of those bills, and I shall be 
discussing this with the majority 
leader in the hope that, if we go out to 
come back on November 29, we get 
some assurances from the White 
House that there will be no vetoes of 
those appropriations bills or continu­
ing resolutions, or that we go out on a 
pro forma basis so that we can call 
ourselves back if there is a Presiden­
tial veto and, if the House should over­
ride the veto, there is a necessity for 
the Senate to act. 

The distinguished majority leader 
and I also discussed yesterday the 
crime bill. It is our desire on this side 
of the aisle, as I expressed to the dis­
tinguished majority leader, that we 
proceed with the consideration of the 
crime bill, on which there is a time 
limitation. I am glad that he has in­
cluded that in his remarks this morn­
ing as being a part of his schedule in­
sofar as he can personally see to it 
that that schedule is followed. I share 
with him the hope that the time on 
the agreement which, as he has indi­
cated, covers more than a page in the 
Calendar of Business, can be abbrevi­
ated. Perhaps it can be. As most often 
is the case, the time required is not 
quite as long as that which is poten­
tially available under a very complex 
and lengthy time agreement. 

I share with him the interest in 
having some action on S. 995, at least 
during the lameduck session. 

Mr. President, I shall be working 
with the majority leader in an effort 

to arrange time agreements, if at all 
possible, on the appropriations bills 
and on the other matters that have to 
be taken up and disposed of before the 
Senate goes out for the election. 

I share with him in closing the warm 
affections that have been expressed 
for the distinguished President pro 
tempore, Mr. THURMOND. I have 
always found Mr. THuRMOND to be a 
courageous fighter for a cause in 
which he believes. He is also a gentle­
man who treats his colleagues with 
courtesy and understanding, and I per­
sonally feel grateful to him for the co­
operation that he has extended to me 
not only during the time that I been 
minority leader but also during the 
time that I was majority leader. 

PENDING AMENDMENTS 

As to the cloture motion, Mr. Presi­
dent, I make a parliamentary inquiry, 
that being: How many amendments 
are there at the desk which would be 
called up in the event cloture is in­
voked? 

The PRESIDING OFFICER. One 
thousand four hundred fifteen. 

Mr. ROBERT C. BYRD. One thou­
sand four hundred fifteen. Has the 
Chair been able to ascertain how 
many of the 1,415 amendments at the 
desk would be automatically ruled out 
of order on their face by the Chair? 

The PRESIDING OFFICER. Seven­
teen of the amendments would be 
ruled out of order automatically as 
nongermane and six would be ruled 
out of order because they are dilatory. 

Mr. ROBERT C. BYRD. Seventeen 
and six. Twenty-three. Mr. President, I 
have voted against cloture because I 
have had the experience of dealing 
with postcloture filibusters which 
make the precloture filibuster look 
like nursery school. One has to keep in 
mind that the author of an amend­
ment does not necessarily have to call 
up his amendment; any Senator can 
call up any other Senator's amend­
ment, so I have voted against cloture 
for that reason, to avoid a postcloture 
filibuster, which is the real filibuster, 
as we saw in 1977 when the Natural 
Gas Deregulation Act was before the 
Senate, when we saw one or two Sena­
tors tie up the Senate for 13 days and 
1 night and we saw the majority 
leader, RoBERT C. BYRD, having to take 
very strong actions in conjunction 
with the support of the then-minority 
leader, Mr. BAKER, and the Chair, the 
Vice President, in order to break that 
filibuster. 

So having had that experience and 
the lashes that were laid on my back 
at that time still smarting from time 
to time, I have not voted for cloture in 
this event. If cloture were invoked, I 
would vote for the Helms amendment, 
so I make that statement for the 
record to be clear. I voted against clo­
ture on the abortion amendment re­
cently for the same reason, to avoid a 
postcloture filibuster, which could 

keep us here until after Christmas. I 
voted to table that amendment; in 
that case I was against the amend­
ment. In this case I am for the amend­
ment, but in both cases I am voting 
against cloture because I want to avoid 
a postcloture filibuster. 

Mr. BAKER. Mr. President, will the 
Senator yield to me? 

Mr. ROBERT C. BYRD. But any 
other Senator, of course, has his own 
reasons, and I respect them. But those 
are my reasons, and I want to make 
them clear in the record. 

Yes; I yield. 
Mr. BAKER. Mr. President, I am 

aware of the minority leader's con­
cerns about both the filibuster and the 
substance. Indeed, he and I have dis­
cussed that matter before. I am also 
aware of the enormous political impli­
cations involved in votes of this sort. 
But I want to say for the record that I 
admire the minority leader and re­
spect him for having done what was 
best for the Senate. Even though it 
might lend itself to a different inter­
pretation, I can vouch for the fact 
that what he has said here on the 
floor publicly is what he has said to 
me privately. 

The only other thing I would add to 
it is, I think the Senate has to address 
itself to the fundamental question of 
the postcloture filibuster. We are not 
going to do that today. I am not going 
to do it independently, but if I am ma­
jority leader in January I will consult 
with the minority leader on how we 
might adjust that rule to provide a re­
alistic way for the Senate to resolve 
postcloture filibusters. If I am minori­
ty leader, I hope that the majority 
leader, Mr. RoBERT C. BYRD, would do 
the same. But at this time I wish to 
say publicly that I believe the time 
has come when we must address that 
issue because I think now we have 
made rule XXII a nullity. 

Mr. ROBERT C. BYRD. Mr. Presi­
dent, I am glad to hear the majority 
leader make that statement. He would 
certainly have my support if he is ma­
jority leader, and if, as it is not incon­
ceivable, I may be majority leader 
again, I would have his support in 
working together to deal with this 
postcloture filibuster. It is an abomi­
nation to the Senate and to the legis­
lative process. 

CLOTURE VOTES 

Mr. President, let me tell you this. 
Senator's votes against cloture are 
sometimes used against them by their 
opposition. Opponents either do not 
understand the Rules of the Senate or 
they deliberately and maliciously at­
tempt to mislead the people in a State 
as to the meaning of that or some 
other procedural vote. If I may just 
take a moment, I will give an example. 

When Jimmy Carter was in his cam­
paign, he promised to pardon Vietnam 
draft evaders. After he was elected and 
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prior to his inauguration, I talked with 
Mr. Carter and urged him not to carry 
out his campaign promise to pardon 
Vietnam draft evaders. 

The Senate convened in early Janu­
ary, and the late Senator Jim Allen in­
troduced a sense-of-the-Senate resolu­
tion which expressed opposition to a 
Presidential pardon of Vietnam draft 
evaders. 

The sense-of-the-Senate resolution, 
of course, as all Senators know, has no 
legal or binding effect on anything or 
anybody. 

A filibuster developed on that sense­
of-the-Senate resolution. Mr. Carter 
was inaugurated on January 20, and 
on January 21 he carried out his cam­
paign promise to pardon Vietnam 
draft evaders. On January 24 there 
was a vote to invoke cloture on that 
filibuster. I voted against that motion 
to invoke cloture because I knew that 
if there were ever a technician in the 
Senate who knew, who had perfected, 
and who had originated the postclo­
ture filibuster, it was the late Senator 
Jim Allen, for whom I had a tremen­
dous amount of respect. So I voted 
against invoking cloture. The next day 
I moved to table the resolution, saying 
at the time that I was 100 percent 
against the Presidential pardon and 
had so stated to the President but that 
the matter was moot because the 
President had taken his actions, and 
even if he had not taken his actions 
there was not a thing under God's 
great panoply of Heaven that the 
Senate could do about the constitu­
tional power of pardon that flows only 
to the President of the United States. 

I did not like it when President Ford 
pardoned Mr. Nixon, but there was 
not a thing I could do about it. There 
was not a thing the Senate could do 
about it. There was not a thing the 
Senate and the House could do about 
it. That is a constitutional power that 
flows only to the President of the 
United States. 

I must make this point to say that 
one's votes against the invoking of clo­
ture will be intentionally used against 
him in many instances in an election, 
and they are being used against me. 

However, I am voting against clo­
ture, and I am stating for the record 
why. It was on that occasion that I 
was concerned about a postcloture fili­
buster. We had a natural gas emergen­
cy facing this country, which threat­
ened to close down industries and put 
West Virginians out of work. We had 
to confirm the nomination of Mr. Mar­
shall, for Secretary of Labor. We had 
business to do, so I did what I thought 
I had to do as majority leader. The 
sense-of-the-Senate resolution was a 
futile gesture under the circumstances 
I have described. 

We had six procedural votes. We had 
a motion to table the motion to pro­
ceed to take up the resolution and 
that failed. Then we had another 

motion to table the motion to proceed, 
by another Senator, and that failed. 
We had a motion to table a motion to 
send the measure to the Judiciary 
Committee. I supported referral to the 
Judiciary Committee for the reason 
that the resolution was futile under 
the circumstances. 

A vote also occurred on the Allen 
motion to bring up the resolution, and 
I voted against the motion for the rea­
sons I have stated. 

On January 25, I successfully moved 
to table the Allen resolution so that 
the Senate could get on with other 
pressing business. 

I will vote against cloture today. I 
voted against cloture yesterday. Votes 
for or against cloture and other proce­
dural motions must always be viewed 
in the light of the accompanying cir­
cumstances at a given time. 

I find no quarrel with any Senators 
who vote for cloture or who support or 
oppose the underlying amendment 
which is being clotured. But I simply 
state for the record that we often will 
have our votes misunderstood, miscon­
strued, misinterpreted, and, in many 
instances, deliberately falsified, as my 
vote on that occasion was, the falsifi­
cation being, in the campaign back in 
West Virginia, that I "voted for" the 
Presidential pardon of Vietnam draft 
evaders. 

The majority leader is wearing a 
heavy crown. He has responsibilities, 
and sometimes he has to take actions 
to get this process moving and keep it 
moving. I sympathize with him. 

I have tried to show the kind of co­
operation with him that I feel the mi­
nority leader should show. It is not my 
business always to cooperate. It is not 
my business always to support him. It 
is my function at times to oppose him. 
But, barring those situations, I feel it 
my duty to work with the majority 
leader, to cooperate with him. He car­
ries a very heavy load, a very heavy 
burden. 

I have a great deal of respect for the 
majority leader. He has been most 
considerate toward Members on this 
side in every way he can. He also has 
to consider the Members on his own 
side, and I am sure at times he will 
catch the dickens-for want of a better 
word-from his own side by accommo­
dating the Members on this side. 

So I will say for the record that I ap­
preciate the way he has laid out the 
program, the way he is attempting to 
close down the Senate by the first, and 
that was what he and I assured the 
Senate several days ago we hoped to 
get done. 

So I hope my visit to the Speaker 
yesterday was helpful and that we will 
be able to accomplish this. And I hope, 
indeed, that when we come back next 
year, the distinguished Senator from 
Tennessee will be the minority leader 
and that he will cooperate with me in 
working on rule XXII. [Laughter.] 

Mr. BAKER. Mr. President, I say to 
my friend the minority leader, who 
has been unfailingly cooperative and 
who has been absolutely responsible in 
seeing that the Senate functions as a 
responsible constitutional body, that 
he was going pretty well until he got 
to that last remark. [Laughter.] 

Mr. President, I am keenly aware of 
the frequent difference between a 
vote, the meaning of a vote on cloture 
versus a vote on the merits of the 
issue. That is so with every Senator, I 
suspect. It certainly was so with me 
before I became a part of the leader­
ship, but it is particularly so since I 
have been privileged to serve first as 
minority leader and now as majority 
leader. Both the minority leader and 
majority leader have an historic, unin­
terrupted record from the beginning 
days of the Republic of assuming a 
special responsibility, and that is the 
responsibility of seeing that the 
Senate does not bog down and that it 
does the work of the country. 

So, when one assumes that position 
as majority leader or minority leader 
or other positions in the leadership, 
there is a special danger that votes 
cast in order to move the Senate along 
and for the greater benefit of the 
Senate and of the country will be m_is­
construed. Procedural votes particular­
ly lend themselves to that. 

I am sympathetic to the statements 
made by the minority leader. I know 
how he feels. I recall that incident, 
and as I said earlier I know of the dis­
parity that exists between his position 
on occasion and the procedural neces­
sities of the leadership. 

I offer this gratuitously to reinforce 
what he has said about that situation 
and to let him know that I too feel the 
lash and sting of criticism sometimes 
when I cast votes that are necessary in 
order to discharge my responsibility as 
majority leader. 

Mr. NUNN. Mr. President, will the 
majority leader yield for a question? 

Mr. BAKER. I yield. 
THE CRIME PACKAGE-S. 2572 

Mr. NUNN. I arrived in the Chamber 
after an announcement was made 
about the crime package, S. 2572, the 
so-called Thurmond-Biden crime pack­
age, which many of us have been talk­
ing about for a long time. Is my under­
standing correct that the majority 
leader has said that will be an item we 
will deal with before we recess? 

Mr. BAKER. Yes, the Senator is cor­
rect. I also said that we have a page 
and a half of time agreements on it, 
and it will be virtually impossible to 
take all that time and finish it. So I 
hope that Senators who are favored 
with special orders on that measure 
will reconsider. 

Mr. NUNN. There was an intention 
by the Senator from Florida and the 
Senator from Georgia to bring that up 
as an amendment to the debt ceiling 
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bill, since everything else was being 
brought up as an amendment to that 
bill. But, as I understand it, the major­
ity leader said that will be brought up 
as a separate bill. 

Mr. BAKER. As a separate, free­
standing bill. 

Mr. NUNN. The time agreement en­
tered into before the August recess 
will still be applicable to that bill 
when it is the pending business? 

Mr. BAKER. Yes; it was entered into 
in July. It is, of course, still applicable. 
But, as I said earlier, while I have not 
totaled the amount of time, it is a 
monumental order, and I hope it will 
be reduced so that we can deal with it 
in a much shorter time. 

Mr. NUNN. Will the majority leader 
be opposed to having that brought up 
as an amendment to the debt ceiling 
bill? 

Mr. BAKER. I guess I would prefer 
that it not be done, since we are going 
to schedule it separately. I do not 
object to it being done. But the Sena­
tor from Georgia should know, as I 
said before, that if we cannot pass this 
debt limit any other way, I plan, at 
some point, to make a motion to re­
commit, With instructions to report 
back forthwith, which would take all 
amendments off the bill, including the 
crime package, if it were adopted. 

So it seems to me that the better op­
portunity might be to do it as a free­
standing piece of legislation, instead of 
as an amendment to the debt limit 
bill. 

Mr. NUNN. My frustration at this 
stage-and I am sure the majority 
leader has his frustrations-is that we 
have spent approximately 2 weeks on 
items that are very important to a 
large number of people. Yet, I think 
everyone knows, without any doubt, 
that none of these items has a chance 
of becoming law this year, no matter 
what we do in the Senate. The crime 
package legislation has the almost 
unanimous approval of the Senate 
Democratic Caucus, since back in the 
spring. I believe it has almost unani­
mous approval of the Republican 
Caucus, and it has been endorsed by 
the President of the United States. All 
the polls in the country show this to 
be one of the major issues of concern 
to the American people. 

The Senator from South Carolina 
<Mr. THuRMoND) has taken a real lead 
in this regard, and the Senator from 
Delaware has taken a real lead in this 
regard. We have a unanimous-consent 
request. Yet, we are going to be deal­
ing with it so late that any opportuni­
ty for the House to pass it is consider­
ably diminished. 

That creates frustration with the 
legislative process in the scheduling, 
because we are not dealing with the 
crime problem when we have a reason­
able opportunity to pass the bill. We 
are now in a debate on problems 
whose importance I acknowledge, but 

I think everyone will acknowledge 
that there is no possibility of their be­
coming law this year, no matter what 
the Senate does. 

Mr. BAKER. Mr. President, I under­
stand that, I say to the distinguished 
Senator from Georgia, and I am sym­
pathetic to it. As he acknowledged, he 
understands my problems to a degree 
as well and for 1% years I promised at 
some point during this session we were 
going to have a debate on the social 
issues, that is, on abortion and prayer, 
and perhaps others, and through a 
series of developments over a period of 
months in both years, 1981 and 1982, 
the principals involved chose this time 
for their debate and chose this vehicle, 
that is the debt limit, to carry it. 

I am redeeming a pledge I made in a 
most solemn form to Senators in ex­
change for them relenting in their ef­
forts to add abortion and prayer: and 
other amendments to every other 
thing that came along, and I think it 
worked well. I think it materially ex­
pedited the work of the Senate. 

I feel a heavy obligation to redeem 
the commitment I made to do that. 
We have done it. At this point we are 
coming down the homestretch. If clo­
ture is invoked today, we will pursue it 
until it is finished. If it is not, at some 
point this week we have to pass the 
debt limit. Therefore, I will take meas­
ures to see that it is completed one 
way or the other to the extent that is 
possible. 

I am perfectly happy to represent to 
the Senator from Georgia who has 
done an extraordinary job in keeping 
the Senate sensitive and aware of this 
issue, as I have previously made that 
representation to the Senator from 
South Carolina, that we will take up 
the crime package as a freestanding 
bill before we go out for the October 
break. 

Mr. NUNN. I am grateful to the ma­
jority leader for his statement on that, 
and I also understand completely his 
position. But I do believe the Ameri­
can people in looking at the overall 
legislative process must ask the ques­
tion at some point when we have a 
crime package that there is tremen­
dous agreement on from the White 
House, the Democratic side, the Re­
publican side. Why is it we cannot get 
it passed in time to become law? I 
think that is a legitimate question 
that the American people will pose to 
all of us in the Senate and in the 
House of Representatives. 

I thank the majority leader for 
yielding. 

Mr. THURMOND. Mr. President, 
will the majority leader yield? 

Mr. BAKER. I am afraid I am out of 
time. 

Mr. President, I ask unanimous con­
sent that the time we are now utilizing 
as in leader time not be charged 
against the special orders previously 
entered. 

The PRESIDING OFFICER. With­
out objection, it is so ordered. 

Mr. BAKER. Now I yield to the Sen­
ator from South Carolina. 

Mr. THURMOND. Mr. President, I 
wish to thank the able majority leader 
and the able minority leader both for 
their kind remarks about my work in 
the Senate. 

I realize the tremendous responsibil­
ity that is upon these two leaders and 
especially the majority leader in 
scheduling things, and when he said 
that he wanted to adjourn by October 
1, I realized it would be impossible to 
properly consider S. 995, and I was 
very pleased to cooperate with him. 

I am always glad to help him when­
ever I can because he does have an 
outstanding, tremendous responsibil­
ity to run this body. 

I wish to say that I do appreciate his 
willingness to take up this crime pack­
age before we adjourn, and it is my 
opinion we can finish that in a day 
and a half or maybe a day. Some of 
the amendments will be accepted and 
others the staff has gotten together 
and I think we can shorten the time, if 
there is any way we can get that up as 
quickly as possible so it can be consid­
ered by the House of Representatives. 
I was told by the ranking member of 
the Judiciary Committee, the Senator 
from Delaware <Mr. BIDEN) that if we 
got it to the House of Representatives 
in a reasonable time they would act on 
it this year. He had talked to some of 
the people over there, and we had 
taken out the really controversial 
issues, such as insanity, the death pen­
alty, the exclusion rule, habeas corpus, 
matters of that kind. But this crime 
package is important. 

I am just wondering if the two lead­
ers, either one of them, have any fur­
ther suggestions on anything we could 
do to help to get this out as quickly as 
possible and to the House of Repre­
sentatives. 

Mr. BAKER. Mr. President, my sug­
gestion would be that we try to abbre­
viate the time for debate on this issue 
and urge Senators not to offer amend­
ments. I think that will expedite the 
passage of the bill and maybe improve 
the prospect for its consideration in 
the House of Representatives. 

I will talk to Congressman MICHEL, 
the minority leader, and I will urge 
him to consider it before October 1, or 
in any event during the lameduck ses­
sion. 

We still have time to pass this bill. 
Clearly, we have time since we are 
coming back after the election 
anyway. 

So I will pledge to the President pro 
tempore that I will do everything in 
my power to urge the leadership of 
the House of Representatives to take 
this matter up either before the 1st of 
October or when we return after the 
election. 
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Mr. ROBERT C. BYRD. Mr. Presi­

dent, the distinguished Senator from 
South Carolina also addressed part of 
his question to me I believe. I wish to 
respond. 

I do so by saying that I will do what 
I can in conjunction with Mr. CHILEs' 
efforts, Mr. NUNN's efforts, and others 
on this side to abbreviate the agree­
ment as much as we can, if we can, and 
in addition, I will call on the Speaker 
and others in the leadership, the ma­
jority on that side, and see if they 
cannot assist us in getting this legisla­
tion acted upon in the House of Rep­
resentatives promptly as well as its 
passage in the Senate. 

I will work with the majority leader 
in that respect. 

Mr. BAKER. I thank the Senator. 
Mr. THURMOND. I wish to thank 

the able minority leader for that posi­
tion. 

Mr. President, with regard to S. 995, 
I do wish to say that this bill involves 
hundreds of millions of dollars. It is a 
very important bill, and I appreciate 
the statement by the majority leader 
that it would be taken up and we 
would have time to consider it careful­
ly because that is the bill that really 
should pass also. If it does not pass 
this year, I am going to press again 
next year. I hope we can get it passed 
this year. 

I wish to thank the majority leader. 
Mr. BAKER. I thank the President 

pro tempore. 

ORDER OF PROCEDURE 
Mr. NUNN. Mr. President, is there a 

special order in the name of the Sena­
tor from Georgia? 

The PRESIDING OFFICER. The 
Senator is correct. 

RECOGNITION OF SENATOR 
NUNN 

The PRESIDING OFFICER. Under 
the previous order, the Senator from 
Georgia <Mr. NUNN) is recognized for 
not to exceed 15 minutes. 

Mr. NUNN. Mr. President, I thank 
the Chair. 

Now in the waning days of this ses­
sion of Congress, I remind you again 
of the need for reform in the habeas 
corpus petition. It is imperative that 
we act promptly on the crime fighting 
bills now on the Senate Calendar. 

I am delighted the majority leader is 
going to call up S. 2572. I also hope 
this session or early next session or in 
the special session we are going to 
have after the elections, we will have a 
chance to deal with ending the ramp­
ant misuse of the habeus corpus peti­
tion by career criminals. 

The abuses that Senator CHILES and 
I have discussed for the last 4 months 
are exemplified in the case of Joseph 
C. Frady, whose guilt was recently re­
confirmed by the U.S. Supreme Court. 
On March 13, 1963, Frady and an ac­
complice brutally murdered Thomas 
Bennett in the front room of his 
Washington, D.C. home. As the Su­
preme Court noted, the evidence from 
his 1963 trial showed that the victim's 
head had been caved in by several 
blows from a blunt instrument. It was 
developed during the trial that Frady 
had battered the victim to death. In 
performing his bloody deed, Frady 
used both a broken piece of a table top 
and the metal heel plates of his leath­
er boots. 

Hearing the victim's screams for 
help during the struggle, which lasted 
for at least 10 minutes, a neighbor 
called the police. Covered with blood, 
Frady and his codefendant were cap­
tured as they left the scene of the kill­
ing. Subsequent investigation revealed 
that Frady had driven past the vic­
tim's house twice earlier on the day of 
the murder. When arrested, Frady was 
heard to exclaim "they've got us." 

At trial, the defense was a complete 
denial of responsibility, suggesting 
through his attorney that another 
man had done the killing. Consistent 
with this theory. Frady did not raise 
any justification, excuse or mitigation. 
Moreover, Frady did not object to any 
of the lengthy and detailed instruc­
tions of law given by the trial judge. A 
jury convicted Frady and his accom­
plice of first-degree murder and rob­
bery, and sentenced them to death by 

· electrocution. 
THE CRIME CONTROL ACT OF On direct appeal, the Court of Ap-

1982 TITLE IV-HABEAS peals for the District of Columbia Cir-
CORPUS REFORM cuit upheld Frady's first-degree 
Mr. NUNN. Mr. President, as I rise murder conviction by a vote of 8 to 1. 

today to address my colleagues about They did, however, set aside his death 
the critical need for habeas corpus sentence. Frady was then resentenced 
reform, I note that the season of fall is to a life term. Almost immediately, 
about to appear in its many-colored Frady began a long series of collateral 
splendor. Beginning last spring and attacks on his sentence. He filed four 
continuing throughout the summer, motions to vacate or reduce his sen­
Senator CHILES and I have daily re- tence in 1965, and one each in 1974, 
counted the horrors of the present 1975, 1976, and 1978. 
habeas corpus system. That system Finally in 1979, 16 years after his 
continues to inundate our courts with bloody deed, Frady filed another 
needless and time consuming petitions, habeas action complaining he was con­
making a mockery of what was once victed by a jury erroneously instructed 
considered the "great writ of liberty" on the meaning of "malice." At his 
at common law. trial, however, Frady did not object to 

the instructions, nor did he raise the 
issue on direct appeal or in any of his 
prior eight petitions. The district 
court properly denied his attempt to 
pervert justice. Yet, the court of ap­
peals reversed and overturned the 
1963 conviction even though, as Jus­
tice O'Conner of the Supreme Court 
noted, the evidence that Frady and his 
accomplice beat his victim to death 
was "overwhelming." 

Fortunately, the Supreme Court on 
April 5, 1982, reversed the erroneous 
court of appeals decision and recon­
firmed Frady's guilt. I ask you, Mr. 
President, has justice been done? Can 
we say that justice is served when cal­
culating criminals can tie up the court 
system with needless and repetitive at­
tempts to subvert their guilty verdicts 
by the endless filing of habeas corpus 
petitions? 

Indeed, the evidence in this case was 
overwhelming. As Justice O'Conner 
noted in her majority opinion: 

• • • the evidence of malice was strong 
enough that the 10 judges closest to the 
case-the trial judge and the nine judges 
who 17 years ago decided Frady's appeal en 
bane-were at the time unanimous in find­
ing the record at least sufficient to sustain a 
conviction for second-degree murder-a kill­
ing with malice. 

Nevertheless, Mr. President, Frady 
filed nine motions to overturn his 1963 
verdict. These nine separate attempts 
had to be reviewed by an overworked 
judiciary. These nine separate at­
tempts had to be reviewed and an­
swered by the limited resources of the 
Government prosecutors. 

Mr. President, all of this had hap­
pened because of the problems exist­
ing in the present habeas corpus law. 
All of this will happen again until we 
reform the current status of habeas 
corpus. I am certain we will hear from 
Mr. Frady and the people of his ilk 
again. To paraphrase the old adage, if 
they do not succeed the first or even 
the ninth time with their habeas, they 
will just file, file, file again. 

Mr. President, the time has come for 
this Congress to decide that criminal 
cases cannot and should not be al­
lowed to go on forever. I again call for 
the prompt consideration and adop­
tion of the habeas corpus provisions 
which Senator CHILES and I have of­
fered in S. 2543, the Crime Control 
Act of 1982. 

Mr. President, I yield to the Senator 
from South Carolina. 

Mr. HOLLINGS. Mr. President, I 
thank my distinguished colleague 
from Georgia, and I shall be very 
brief. 

REBUILDING THE ROAD TO 
OPPORTUNITY 

Mr. HOLLINGS. Mr. President, ev­
eryone knows that our country faces 
serious economic problems. But what 
we need to understand is just how fun-
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damental these problems are. Even if 
we somehow managed to achieve a bal­
anced budget and bring interest rates 
down to more viable levels, the coun­
try's future would still be far from 
guaranteed. Right to the point, we are 
not competing at the level necessary 
to sustain; nor are we producing 
enough real wealth to see America 
through. A nation built to greatness 
on smokestack industries like steel and 
automobiles today sees most of its 
workers producing services rather 
than basic goods. A nation built to 
greatness on sound and shrewd trad­
ing practices today see its competitive 
edge gone. And, saddest of all, a nation 
built to greatness on the combined 
work of labor, business, and Govern­
ment sits stymied because of lack of 
leadership and coordination. 

Some of us have been discussing 
these problems at length and making 
specific suggestions for meeting the 
many challenges confronting America. 
Over the weekend, a signal contribu­
tion was made to the national discus­
sion of these issues by the special task 
force on long-term economic policy. 
Thanks to the leadership of Hon. 
GILLIS W. LoNG, chairman of the 
House Democratic Caucus, and Hon. 
TIMOTHY E. WIRTH, chairman of the 
Long-Term Economic Task Force, and 
Hon. RICHARD GEPHARDT we now have 
the benefit of a most perceptive analy­
sis of America's problems and some 
specific suggestions for meeting them 
and overcoming. 

"Rebuilding the Road to Opportuni­
ty" focuses the Nation's attention on 
some of the most basic of these prob­
lems. And it posits solutions of the 
kind meriting the attention of us all. 
While the colleagues may have some 
different emphases to make, and per­
haps might even include some areas 
not included in the study, I think we 
should express our thanks to the au­
thors of this work for helping us focus 
on the real problems facing us. Here 
we have spent weeks addressing some 
of the so-called social issues, and while 
I would be the last to deny their im­
portance, I think nevertheless that we 
do the country a disservice in not turn­
ing our attention to these fundamen­
tal problems which have just about 
stopped the economy dead in its tracks 
and threaten our very survival. Unless 
we get this country of ours building 
real wealth again-unless we become 
competitive in the international 
arena-and unless we get Government 
leading the effort for coordination and 
cooperation, instead of indulging in 
cheap rhetoric about getting rid of 
Government-then we are not going to 
be able to rescue our people from some 
of the most serious challenges which 
have ever confronted us. 

So we are grateful to everyone who 
had a hand in preparing this fine 
study. And, in order to open up the 
widest possible audience for it, I ask 

unanimous consent that the text of 
the report be printed in the RECORD at 
the conclusion of my remarks. 

The PRESIDING OFFICER. With­
out objection, it is so ordered. 

[See exhibit 1.1 
Mr. HOLLINGS. In closing, let me 

just add a quotation from the great 
Adlai Stevenson of Illinois. Asked once 
whether he was conservative or liber­
al, Governor Stevenson replied that 
was not the issue. The question, he 
said, is "Am I headed in the right di­
rection?" 

Mr. President, this report helps head 
us in the right direction, and that is 
not only a welcome-but a necessary­
change. 

Every Member may not agree with 
every facet. I regret, for example, that 
the report did not fully address how to 
get us onto a glide path toward Gov­
ernment in the black or how to satisfy 
our deficit problem. With that in mind 
I would hesitate to adopt some of the 
recommendations relative to, let us 
say, a gasoline tax, until the revenue 
hemorrhages can be arrested. But on 
balance the report, I think, is out­
standing. It heads us in the right di­
rection. 

ExHIBIT 1 
REBUILDING THE ROAD TO OPPORTUNITY: 

T'UR.NING POINT FOR AMERICA'S ECONOMY 

DEMOCRATIC CAUCUS, 
U.S. HOUSE OF REPRESENTATIVES, 

September 20, 1982. 
Hon. THOMAS P. O'NEILL, Jr., 
Speaker of the House, 
Washington, D.C. 

DEAR MR. SPEAKER: We are pleased to for­
ward to you the report of our Special Task 
Force on Long-Term Economics as approved 
by the Democratic Caucus Committee on 
Party Effectiveness. 

Incorporated in the paper entitled, "Re­
building the Road to Opportunity: Turning 
Point for America's Economy," are long­
term Democratic alternatives for the na­
tion's economic policy. The policies of the 
present Administration have caused hard­
ship, self-doubt and fear among our citizens, 
and have precipitated a serious national eco­
nomic crisis which must be stemmed. 

We feel the recommendations set forth in 
our paper offer constructive, imaginative 
and workable alternatives and will serve as a 
foundation for legislative initiatives which 
will lead to sustained economic growth and 
opportunity for all Americans. 

When the Task Force was chartered, it 
was specifically instructed to look beyond 
the problems of today. We, therefore, con­
centrated on charting a path which would 
lead this nation, over time, out of its eco­
nomic slump and into a period of steady, 
non-inflationary growth-not with slogans 
and oversimplified quick fix remedies, but 
with a long-term vision which will insure 
that this nation's economy will never again 
falter so badly. 

In developing the paper, the two of us and 
Representative Richard Gephardt of Mis­
souri met with leaders of business. industry 
and labor. We consulted with economic ex­
perts and solicited recommendations from 
governors, legislators and mayors from 
across the nation. The breadth of the mis­
sion, the complexity of the issues, and the 
diversity of comments from those to whom 

we turned for advice necessitated more than 
a dozen drafts before the Party Effective­
ness Committee began reviewing the paper. 
During the entire process, responses were 
positive and enthusiastic, indicating a 
shared concern to answer the question we 
are so often asked: what do the Democrats 
propose? 

The Committee on Party Effectiveness, 
made up of more than 30 House Members 
representing a cross section of the institu­
tion, met many times over a period of 
months in fashioning the final product, and 
we thank them for their patience, dedica­
tion and contributions. 

Implementing the recommendations will 
take time. But we believe that a comprehen­
sive effort must be undertaken. We cannot 
afford to simply look at one segment of our 
economy; rather, we must recognize the 
interdependence and diversity of our geog­
raphy, regional economies, history and in­
creasingly international economy and begin 
to assemble an alternative program. 

In a party as broadly based as ours. arriv­
ing at policy agreements is, of course, ex­
tremely difficult. However, after lengthy 
discussions, agreements were reached, and 
the document is much more than a conven­
tional "platform." It is a recognition of the 
changing nature of our economy and the 
need to forge a strong partnership among 
all sectors of the economy. It is an acknowl­
edgement that the economic success of our 
nation in the future depends on the invest­
ments we make today. And it is a commit­
ment to promote those investments for the 
national good. 

If we, as a country, can agree on future 
goals, then the public policy decisions we 
face today can be made in a more rational 
manner. The difficult decisions on defense 
spending, entitlements and revenues should 
be made within a broader, long-term con­
text, and not be dictated by the political at­
mospheres of day-to-day crisis. 

Fundamentally, investments in our future 
are wise, necessary and cannot be neglected 
if we are to fully regain our economic 
strength. Some are expensive, and all must 
be considered within the constraints of the 
federal budget. We feel they are the key to 
sustained, long-term economic recovery and 
deserve the highest priority. 

We look forward to comment, discussion 
and input from citizens across the country. 
Sincerely yours, 

GILLIS W. LoNG, 
Chairman, House Democratic Caucus. 

TIMOTHY E. WIRTH, 
Chairman, Long-Tenn 

Economic Task Force. 
1. REBUILDING THE ROAD TO OPPORTUNITY 

Turning point/or America's future 
Ask Americans about their hopes for the 

future, and they will tell you largely what 
their parents said a generation ago. 

A solid education, a fair chance to make 
good, a secure job, a decent home, a growing 
ability to provide comfort for one's family, 
an untroubled retirement: these hopes, born 
with post-World War II prosperity, have 
moved Americans to work and dream boldly. 

Today, for too many Americans, these 
hopes are fading beyond reach: 

For the nearly 11 million Americans who 
cannot find jobs. 

For the countless families who cannot 
afford to buy homes or cars because interest 
rates are too high. 

For the thousands of small businessmen 
and small farmers who face an imminent 
threat of bankruptcy. 



24566 CONGRESSIONAL RECORD-SENATE September 22, 1982 
For the untold numbers of students who 

can no longer afford the colleges of their 
choice. 

For the working people who are told by 
their government they are better off going 
on welfare. 

Reaganomic must-and will-be repealed. 
No nation can survive an economic policy 
that had produced such damaging results. 

The long term 
But after that damage is undone the job 

of renewing Americans' hopes for their 
future must begin. 

This paper is a Democratic analysis of the 
underlying problems of our economy-and a 
plan to address them. 

The Democratic Party believes that the 
American dream of work, fairness, better­
ment, and security can be renewed and ex­
panded. We believe all Americans can con­
tinue to expect new economic opportunities 
and a rising standard of living. With 
planned recessions removed from the list of 
policy options, with a program that invests 
in the future, we can give our children-as 
our parents gave us-a life richer and more 
just than our own. 

II. GROWTH AND FAIRNESS 

Cornerstones of the Democratic vision 
Renewing the American dream will re­

quire a steadily expanding economy that 
provides all Americans with the chance to 
improve their economic lot. 

Those two elements-growth and fair­
ness-are the cornerstones of the Democrat­
ic party's vision of an economically secure 
American future. 

Achievement of growth and fairness lies 
at the very heart of our party. Our party 
has sparked economic progress that has 
brought unprecedented prosperity and op­
portunity to the American people. We have 
seized the future, kept alive the pioneer 
spirit-the willingness to invest and to take 
risks-in America. 

In order to restore that economic 
progress, to put us back on the course 
toward even greater prosperity and opportu­
nity in the 1980s, our party must once again 
promote bold approaches to gain control of 
our economic future. The Republicans have 
proven once again they are not up to the 
task. Once more they have chosen to pursue 
the discredited policies of "trickle down" ec­
onomics. So, it is up to our party to rekindle 
the entrepreneurial spirit in American, to 
encourage the investment and the risk 
taking-in private industry and in the public 
sector-that is essential if we are to main­
tain leadership in the world economy. 

The policies we will outline in this paper 
are vital to that task. They will spur sus­
tained growth needed to create new jobs 
and raise our living standard. And they will 
be fair, providing all Americans with the op­
portunity to share in the prosperity they 
bring. 

Ill. A GENERATION OF FUNDAMENTAL CHANGE 

In three key ways, economic conditions 
today are different than just a generation 
ago; no strategy for future growth can suc­
ceed unless it takes into account these fun­
damental shifts. 

Change No. 1: The internationalization of 
our economy 

A generation ago, our country faced little 
economic competition. We were largely self­
sufficient-the undisputed economic leader 
of the world. American money was spent on 
American goods manufactured from Ameri­
can resources using American energy. And 
strong American markets absorbed these 
American goods. 

But that has changed during the last 
decade. Today we must operate in an inter­
national economy in which we are no longer 
the single dominant power. All around the 
globe are new, technologically advanced, ag­
gressive centers of economic power and re­
sources. 

In the last decade, West Germany led the 
world in exports of manufactured goods; 
Japan's share of exports of manufactured 
goods to the less developed countries in­
creased in the 1970s while the U.S. share de­
creased. 

And today, we send $80 billion a year to 
foreign governments for oil; our economic 
strength is dependent on a vulnerable oil 
lifeline which begins virtually on the bor­
ders of the Soviet Union and threads its way 
through the most volatile region on the 
globe. 

America today is still the strongest, most 
productive economic power in the world. 
But our preeminent position is no longer as­
sured. And with further internationalization 
of the economy, we will continually con­
front new challenges to our economic lead­
ership. 

Change No. 2: The shifting nature of our 
economy 

A century ago the industrial revolution 
transformed America from an agricultural 
to a manufacturing economy. Today, a tech­
nological revolution is again changing the 
nature of the American economy. 

From hand-held calculators to telephone 
answering machines, from electronic bank 
tellers to man-made bacteria that can eat oil 
spills, from econometric modeling to nation­
al real estate data banks, from satellite­
transmitted newspapers to laser-read video­
discs, our lives are being transformed by 
new technologies. 

A generation ago, a relatively short list of 
traditional industries-steel, autos, textiles, 
machinery, mining, construction, and agri­
culture-alone accounted for more than half 
our nation's exports, a quarter of its output 
and a quarter of its jobs. 

In the last generation, however, nine out 
of every ten jobs created have been in the 
service and information sectors. More than 
two-thirds of the rise in real GNP over that 
period was contributed by these new eco­
nomic forces. 

The worldwide demand for knowledge, 
and the advanced high technology which 
conveys it, has created burgeoning new mar­
kets in industries such as computers, com­
munications, electronic components, aero­
space, pharmaceuticals, materials science, 
energy, bioengineering, photosynthesis, 
fiber optics, international finance, and data 
management. 

The success of these new industries-and 
the services to support them (production fa­
cilities, advertising agencies, consulting 
firms, accountants, construction workers, 
lab technicians, and clerical help>-has al­
ready created impressive new growth and 
job opportunities across the nation from the 
San Francisco Bay area through Denver and 
Dallas and the Research Triangle to Bos­
ton's Route 128. In the computer field 
alone, the number of jobs is expected to 
double in the next decade; similar opportu­
nities will abound throughout the informa­
tion sector. 

Change No. 3: The rapidity of change 
As significant as the change itself is the 

rapidity with which it is occurring in today's 
world economy. 

Less than two decades ago we enjoyed the 
most advanced machinery and the greatest 

manufacturing potential of any nation on 
earth. Today, by world standards, our indus­
trial facilities are, in large part, obsolete, 
and cannot compete with the state-of-the­
art factories of our competitors. 

Today state-of-the-art manufacturing 
processes are constantly changing and may 
become technologically obsolete before they 
become physically obsolete. New technol­
ogies are replaced regularly by newer tech­
nologies. 

Even a generation ago, change, though 
considerable, came at a manageable pace. 
Today, change in our world economy comes 
at such a rapid-fire pace that it is no easy 
task to keep abreast of it. 

IV. THE CHALLENGES WE FACE 

If we adapt to rapidly changing economic 
circumstances, if we meet the challenges 
they pose, we can achieve the real economic 
growth necessary to secure America's eco­
nomic future, to employ our people, and to 
improve our standard of living. There are 
four complex challenges that we must con­
front in the 1980s. 

Challenge No. 1: Increasing investment in 
our economy 

Increased investment in our economy is 
essential for sustained economic growth in 
the decades ahead. 

We need increased investment both to 
retool our basic industries and to expand 
growing industries in the high technology 
and information sectors. 

We must increase investment throughout 
our economy: create an economic environ­
ment for investment in plant and equip­
ment; developing new technologies, educat­
ing and training our workforce, and rebuild­
ing the public infrastructure. 

Economic environment for investment 
During the 1970s, the share of GNP we in­

vested in plant and equipment put us last 
among all major industrial nations, and our 
productivity growth in manufacturing was 
less than half that of Japan or West Germa­
ny. 

In the 1980s, we must reverse that trend. 
We must re-ignite the spirit of American en­
terprise-the willingness to take risks to 
invest for future payoffs. 

To create a favorable climate for invest­
ment we need, in the 1980s, to control feder­
al spending, to revise our tax laws and 
amend the regulations governing financial 
institutions. 

Investing in the development of new 
technologies 

In the 1980s, the ability of our economy to 
grow, create jobs, and compete will depend, 
in large part, on our continuing to discover 
and develop new technologies. Investing in 
new technologies is essential both to make 
our basic industries competitive and to 
expand opportunities in growth industries. 

Discovering and fostering new technol­
ogies will require a considerable national in­
vestment, in basic and applied research and 
in developing brainpower-the scientists, en­
gineers, and technicians-needed to gener­
ate technological innovation. 

Investing in our people 
Economic growth requires investment not 

just in bricks and machinery, but in our 
workforce as well. The failure to invest in 
people, our human capital, would be an ob­
stacle to economic growth as formidable as 
a failure to invest in new plant and equip­
ment or a failure to seek out and develop 
new technologies. 
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In the 1980s, assuring the workforce nec­

essary for an expanding economy will re­
quire developing, in our colleges, the brain­
power which is a pre-condition for innova­
tion; providing new workers with a quality 
education and the technical skills for a so­
phisticated economy; providing the hard to 
employ with the basic skills and work habits 
to enter the job market; and enriching the 
quality of the workplace. 

Investing in public infrastructure 
A growing economy needs the highways 

and bridges and railroads and waterways 
and tunnels to move raw materials and 
goods, the ports to receive and ship them, 
the subways and water and sewer lines to 
serve our citizens. 

Today, America's infrastructure is ailing. 
More than two out of five bridges need re­
placing. More than half the nation's roads 
are in disrepair. The need for water and 
sewer treatment facilities has exceeded lo­
calities' ability to finance them. 

The United States has the potential to 
become the world's unchallenged leader in 
coal exports. In achieving this potential, we 
could create hundreds of thousands of jobs 
and get billions of American dollars back 
from overseas. Today, however, the rolling 
stock and railbeds to move coal are in sham­
bles, and we lack even a single major port 
which can handle a 100,000-ton ship. 

Rebuilding our infrastructure is essential 
to sustained economic growth. 

Challenge No. 2: Managing the transition 
In the past decade, the American economy 

has changed dramatically. In the next 
decade, it will change even more rapidly. 

The application of new technologies will 
provide a means for our basic manufactur­
ing industries to become competitive again 
in world markets. At the same time, restruc­
tured basic industries will provide markets 
for the new technologies, such as "smart" 
robots. As a result, the technological revolu­
tion will bring about substantial restructur­
ing within basic manufacturing industries as 
well as enormous opportunities for expan­
sion into new industries. 

This transition in our economy will cause 
far-reaching changes in the workforce. In­
evitably, there will be fewer workers in man­
ufacturing industries, such as autos and 
steel, even as they are restructured. Simul­
taneously. there will be increasing demands 
for workers in expanding industries, with a 
particular need for specialists in fields such 
as engineering and computer technology. 

The challenge, then, is to manage that 
workforce transition in such a fashion that 
workers who have gained experience in 
older industries can be placed in new, chal­
lenging jobs in prospering, competitive in­
dustries with a minimum of dislocation and 
disruption to family and community life. 

Meeting that challenge will require a 
heavy emphasis on education, training and 
retraining for new jobs in restructured man­
ufacturing industries or in new, high tech­
nology sectors. Meeting that challenge will 
also require incentives for new industries to 
locate where old factories are closing, such 
as along Rte. 128 in Massachusetts and in 
other areas around the country. 

America has undergone such transitions 
before. They have led to a better life for our 
people and to more Americans being able to 
share our country's enormous wealth. Less 
than a century ago most Americans still 
worked on farms. Today, American agricul­
ture is a highly productive, high technology 
industry, but fewer than one in 20 working 
Americans is a farmer. The farmers of the 

19th century became the factory and office 
workers, the providers of services, the pro­
fessionals, and the business people of the 
1980s. 

By investing in our people, we can assure 
that the assembly line workers of the 20th 
century will move on to better and more 
challenging jobs in a different, more pros­
perous economy-just as farm workers did a 
century before. Meeting that challenge will 
mean that more and more of our people can 
share in the Democratic vision of an eco­
nomically secure America. 
Challenge No. 3: Decreasing our dependence 

on foreign energy 
No single factor had more impact on the 

American economy during the past decade 
than our dependence on imported energy. 

OPEC's petrodollars and domination of 
world energy supplies have contributed as 
much to the rising cost of living and layoffs 
as have deficits and interest rates. 

Since the first OPEC shock in 1973, the 
high cost of energy has drained billions of 
dollars away from desperately needed eco­
nomic modernization. 

With our economic security and national 
security at stake, we simply cannot allow 
that situation to continue. While the world 
oil glut and economic recession in many 
parts of the world have temporarily reduced 
OPEC's power and brought down energy 
prices, we cannot allow such a temporary 
respite to lessen our national resolve to de­
crease and ultimately to eliminate our de­
pendence on imported energy. 
Challenge No. 4: Developing a game plan to 

meet the foreign competition 

For the rest of this century, we will con­
front rapidly changing economic circum­
stances and new economic challenges. 

To meet current challenges in the most ef­
ficient way and to cope with new economic 
challenges, we need a national economic 
strategy that sets out our national economic 
goals clearly and allows us to adjust to 
changed economic circumstances. That is 
particularly important in an international 
economy. 

Already, we have witnessed the devastat­
ing impact of international competitive 
challenges to our production industries such 
as steel, automobiles, shipbuilding, and con­
sumer electronics. We can expect similar ef­
forts in the high technology sectors from 
such nations as Japan and France. 

These competitive challenges are not hap­
hazard occurrences. They are calculated, 
planned, national efforts by our competitors 
to identify and capture specific markets 
from American industries. In virtually every 
case, our competitors have undertaken ana­
tional effort to formulate an economic strat­
egy and marshal public and private re­
sources to carry out its goals. 

If we are to remain competitive in the 
international economy, we must respond in 
kind. We must develop, within the frame­
work of our free enterprise system, an eco­
nomic strategy of our own to identify oppor­
tunities for growth and to formulate the 
means of realizing those opportunities. We 
will need to monitor the vitality and chang­
ing nature of our domestic economy and the 
economic strategies of our major competi­
tors. 

In short, we have passed the point where 
we can compete internationally without 
proper economic intelligence or a general 
consensus as to where our economic oppor­
tunities lies and what will be necessary to 
take advantage of those opportunities. 

V. THE MEASURE OF REPUBLICAN POLICY 

To judge the Republican policy, we must 
assess how it has met the tests of growth 
and fairness. 

The facts speak for themselves. 
Recession, not growth 

The Republican program promised growth 
but it has brought recession, with more 
people out of work than at any time since 
the Great Depression. Since it was enacted, 
more than two and one-half million workers 
have lost their jobs, bringing the number of 
unemployed to nearly 11 million. 

The growth of this nation's GNP has been 
sluggish or in decline for most of the past 
year and gives little indication of the eco­
nomic turnaround which the Administra­
tion predicted. Indeed, many industries-ag­
riculture, steel, autos, housing-are in the 
midst of a depression. More than 17,000 
businesses failed last year-a rate nearly as 
high as during the Great Depression. 

A bonanza for the rich 
The Republican program promised fair­

ness, but it has brought a bonanza for the 
rich, and increased the burden on middle 
income Americans. 

As a consequence of the Reagan tax 
policy, the wealthiest American households 
gained the lion's share of the benefits. High 
interest rates have excluded all but the well­
established from home ownership. The pro­
grams designed to help workers who have 
been laid-off in the recession have been cut 
back or eliminated. 

The reason the Republican policy has 
failed is that it neither comprehends nor ad­
dresses the most important economic prob­
lems our country faces. 

Investment declines 
The Republican program contains no for­

mula for increased broad-based investment 
that will produce economic growth. Indeed, 
the Reagan program has resulted in a de­
cline in investment in new plant and equip­
ment. It advocates substantial decreases in 
the public investment necessary to develop 
new technologies, to educate and train a 
productive workforce, and to rebuild our in­
dustrial infrastructure. 

It contains no strategy for managing a 
smooth transition of workers from old in­
dustries to new and no program for reducing 
our dependence on foreign energy; indeed, 
only a deep recession has cut energy 
demand. 

And while our competitors have carefully 
crafted strategies for increasing their share 
of world markets, the Republicans have of­
fered no strategy for reestablishing our 
competitive advantage against foreign com­
petition, nor have they acted to stop unfair 
trade practices of our competitors. 

VI. THE DEMOCRATIC WAY 

Meeting the challenges of the 1980's 
Despite the rapid erosion of our economic 

structure brought about by Reaganomics, 
we Democrats, believe that through a con­
certed and positive national effort, we can 
lead America to our goal of economic securi­
ty with sustained economic growth. All 
Americans can again believe that they can 
share in renewed prosperity, can find a job 
and the opportunity for advancement, and 
can expect stable prices and lower interest 
rates. 

In short, by meeting the challenges we 
have laid out, the American dream can be 
reborn in this decade. But before we can 
reach our goals, certain preconditions are 
necessary. 
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Precondition No. 1: 

A PARTNERSHIP FOR GROWTH 

Achieving economic growth will require a 
partnership among labor, small business, big 
corporations, universities, and government. 
Just as they have learned fom us, we should 
learn from other Western democracies 
which have proved that there are economic 
gains for everyone when everyone pulls to­
gether. 

This need for partnership will require a 
lessening of the adversarial relationship be­
tween business and labor. Cooperation has 
always benefitted our country, from the 
building of the railroads to the success of 
the space program and is always more pro­
ductive than confrontation. 

Later in this paper we recommend the es­
tablishment of an Economic Cooperation 
Council to assist in bringing together the 
disparate institutions necessary to compete 
in a rapidly changing international econo­
my. 

On a more specific scale, recent coopera­
tive experiments in workplace co-manage­
ment and co-ownership have demonstrated 
that productivity improves when workers 
are given an opportunity to participate 
more directly in decisions affecting their 
work. In many of these cases, the earnings, 
job satisfaction and job security of workers 
have increased, as have the profit and com­
petitive position of their firms. Accordingly, 
government should strive to encourage 
greater employee participation in manage­
ment and ownership, particularly where 
management and labor are receptive to this 
goal. 

Precondition No. 2: 
AN IMPORTANT ROLE FOR GOVERNMENT 

Government must play one of the leader­
ship roles in this partnership. 

Free-market capitalism is the basis of our 
economy, and remains the first and best 
hope for long-term growth and jobs. 

But just as it has done throughout our 
history-in building the canals, in creating 
the land grant colleges, and in encouraging 
research in agriculture and in space-gov­
ernment must be a vital partner. 

These two pre-conditions-a partnership 
for growth and a creative role for govern­
ment-must be the starting point for meet­
ing the economic challenges of today. 

1. A BROAD-BASED INVESTMENT PROGRAM 

A broad-based investment program is es­
sential to meeting the first major economic 
challenge of the 1980s. 

Investment is the key to future economic 
growth and to expanding economic opportu­
nity throughout our society. For business, 
investment leads to greater competitiveness, 
more expansion, and higher profits. For 
workers, it leads to more, better and safer 
jobs. 

Investment is also essential to help those 
who cannot work, particularly the disabled, 
the sick, and the elderly. As Democrats, we 
understand that a society cannot remain 
healthy and self-respecting while ignoring 
those who, through no fault of their own, 
need help. But we also understand that our 
ability to provide the resources necessary to 
help the helpless depends, in the long run, 
on a steadily growing economy. Without in­
vestment-both private and public-we 
cannot count on steady growth in our eco­
nomic future. 

The goals of our investment program are 
twofold-to retool our basic manufacturing 
industries and expand our high technology, 
growth industries in order to meet rapidly 

developing foreign competition. To achieve 
those goals, we call for: 

Creating an economic environment condu­
cive to investment. 

A national research and development 
effort directed at discovering, developing 
and promoting new technologies. 

A national effort to educate and train a 
productive workforce for a complex and rap­
idly changing economy. 

A national commitment to rebuild the 
public infrastructure needed to move 
people, goods and services in a prospering 
economy. 

Revitalizing basic industries 
Nowhere is such a broad-based investment 

program more essential than in our national 
mission to restructure and revitalize our 
basic manufacturing industries. 

During the decade of the 1970s, the Amer­
ican steel and auto industries came under 
severe pressure. Spirited foreign competi­
tion, lagging investment, inability to adust 
to changing markets caused by increasing 
oil prices, increased regulation, rising pro­
duction costs, and slowed productivity 
growth all added to the economic problems 
of these major American industries. The 
problems of these industries have rippled 
throughout the entire economy. 

We cannot turn our back on our basic in­
dustries. They are essential to our national 
security. They provide great econimic op­
portunity for millions of Americans and 
form the economic backbone of thousands 
of communities. They are important mar­
kets for a wide range of munufactured items 
and have been the proving grounds for a 
number of high technology products. 

We must make our basic industries com­
petitive again. That will require broad-based 
investment. 

Expanding growth industries 
A broad-based national investment pro­

gram is equally important to expanding our 
high technology industries, growth indus­
tries critical to our economic security in the 
future. 

Expanding manufacturing industries pro­
vided new jobs for Americn workers earlier 
in this century; expanding high technology 
industries willl provide new jobs for Ameri­
can workers in the years ahead. 

The United States excels in high technol­
ogy areas. But our competitors all over the 
globe have not allowed that leadership to go 
unchallenged. To assure that these new in­
dustries do not fall victim to the same forces 
that under-cut our basic industries in the 
past decade will require the broad-based in­
vestment program that we propose. 

An environment/or investment 
Government must create an economic en­

vironment where constructive private in­
vestment is encouraged. 

Controlling inflation is essential to creat­
ing an economic environment to encourage 
investment. Inflation has been our most 
persistent economic problem of the past 15 
years. It has crippled economic expansion, 
undercut investment plans, and robbed con­
sumers of purchasing power. There are no 
simple, overnight cures for inflation in an 
economy as complex as ours. The best long­
term answer to inflation is a productive, 
steadily growing economy-exactly what the 
policies outlined in this paper are intended 
to bring about. 

Even a highly productive economy cannot 
absorb unanticipated shocks such as oil or 
food shortages without some short-term in­
creases in inflation. But the more produc­
tive our economy is, the smaller is the likeli-

hood that outside shocks will result in per­
manent increases in prices. 

Providing an economic atmosphere to en­
courage investment will require a successful 
balance of fiscal and monetary policy. The 
Republican program which combines loose 
fiscal policy and high deficits with tight 
monetary policy has caused high inte:-est 
rates and discouraged investment in our 
economy. In short, the Republican policy is 
consuming the seed com of our economic 
future. 

We reject any economic program that 
projects annual federal budget deficits of 
$100 billion or more well into the foreseea­
ble future. Such deficits will keep interest 
rates high, choke off investment and, over 
time, prove inflationary. 

We believe that with the proper fiscal 
policy, the Federal Reserve Board can 
pursue a monetary policy that conserves 
those seeds, that spurs investment neces­
sary to reduce inflation and bring about 
steady economic growth in the future. 

Fiscal policy should be developed in ac­
cordance with the following principles: 

Decisions must be made on our spending 
priorities. While it may have once appeared 
that the federal government could have 
been all things to all people, that time has 
passed. We must be willing to say no to par­
ticular interests in order to bring overall 
spending under control. 

Achieving a balanced budget is very im­
portant to our economic future. We do not 
believe that the federal government should 
continue to spend an ever-increasing per­
centage of the nation's wealth. We need to 
limit spending and to set tax rates in order 
to generate a balanced budget during peri­
ods of sustained economic growth. To 
achieve the goal of a balanced budget, while 
limiting taxes, we must strengthen our Con­
gressional budget process and we must con­
stantly review existing government spend­
ing and tax programs, with an eye toward 
"sunsetting" those which are wasteful or 
have outlived their usefulness. 

In making budget choices, we must give a 
high priority to programs which makes an 
investment in our economic future, such as 
research and development, education and 
training, and rebuilding our industrial infra­
structure. In order to understand better 
how much of the federal budget is devoted 
to investment in the future, we should 
divide total federal spending into invest­
ment and operating expenditures. Our pur­
pose in recommending such an investment 
budget is not to relieve pressure to reduce 
overall spending, but rather to allow Con­
gress to determine how much spending it 
wants to devote to long-term investments 
which spur economic growth. 

The seed for all capital formation-the de­
terminant of industry's ability to build new 
plants and to buy equipment-is savings. 
The more people save, the more money be­
comes available for businesses to start or 
expand, or buy computers, or replace obso­
lete machinery. 

We need to revamp our tax laws to en­
courage that saving and to do it in a way 
that apportions fairly the tax burden 
among our people. To that end, we propose 
the following actions: 

An overhaul of our income tax laws to 
make them fairer and simpler, and to en­
courage savings rather than consumption. 
One approach, for example, could include 
lowering the rates for all taxpayers and 
eliminating many of the current special tax 
preferences-the write-offs, exemptions and 
deductions that favor the rich and encour-
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age the use of unproductive tax shelters. 
Another approach is the so-called progres­
sive consumption tax that would reward 
those who save. One approach that is not 
acceptable is to tax all taxpayers, no matter 
what their income, at the same rate. Such a 
tax would place too heavy a tax burden on 
middle and lower income taxpayers and too 
light a tax burden on the wealthy. Our tax­
able base must be broadened and the 
burden on middle income taxpayers must be 
lessened and spread fairly and progessively 
among all taxpayers. 

We must revise our business tax laws to 
assure that profitable corporations cannot 
escape paying their fair share of taxes, to 
encourage productive investment, and to 
renew the entrepreneurial spirit in our 
economy. Recent revisions have taken a step 
toward simplifying business taxes and 
moved to offset the impact of inflation on 
business investment. More can and should 
be done. We should consider changing the 
business depreciation provisions in the cur­
rent tax laws to allow businesses to recoup 
the cost of their investments in the year 
they are made. It is particularly important 
that revised tax laws take into account the 
special needs of small entrepreneurs who 
have produced so much innovation in our 
economy. 

It is not enough simply to focus on raising 
captial, we must also examine how it is dis­
pensed. Our financial institutions-the dis­
pensers and investors of capital-operate 
under laws and regulations written in the 
shadow of the Great Depression. Changes in 
financial markets have outpaced the regula­
tory structure governing them. 

We recommend that Congress create a 
Commission on Capital Formation, whose 
members will represent all appropriate in­
terests and which will report to the appro­
priate committees of the Congress. Its 
agenda: to ask where the internationaliza­
tion of capital markets, the development of 
new financial instruments, the creation of 
"nearly" financial institutions, and the new 
computer and communications technologies 
are taking us. Its task: to determine where 
we want to go, and to chart our course for 
getting there. 

Investment in new technologies 
New and applied technologies do not just 

happen. They are the product of basic re­
search and development activities by busi­
ness, enterprising people at our great uni­
versities, and in government. And they are 
the products of fertile minds, nurtured in 
our colleges and universities. 

Unfortunately, the recent record of re­
search and development leaves much to be 
desired. Between 1967 and 1978 the share of 
GNP we invested in research and develop­
ment fell by 20 percent. 

To reverse that trend and spawn the re­
search and development necessary to keep 
our competitive edge in new technologies, 
we propose to: 

Establish the national goal of a three per­
cent annual commitment of GNP to re­
search and development, with special em­
phasis on the federal government's need to 
invest in long-term basic research; 

Restore the mission-directed R & D effort 
that was so successful in our space research 
and consider giving NASA a new high tech­
nology mission-such as renewable energy 
technology or bioengineering-which holds 
the promise of broad economic return; 

Provide incentives to entrepreneurs who 
engage in high yield but risky research and 
development projects; 

Help our great universities and federally­
supported research and development cen­
ters improve and modernize their laborato­
ries and instrumentation; and 

Restore to the President's Science Advisor 
the stature and influence on White House 
policies he enjoyed before the Reagan Ad­
ministration. 

In addition, the government must help 
disseminate the benefits of new technol­
ogies just as it has helped spread the bene­
fits of agricultural research in the course of 
the last century. For one example, a robot 
leasing program might be undertaken. With 
such a program, American industries could 
benefit from the newest and most produc­
tive technologies without having to incur 
the cost of purchase and run the risk of 
their becoming obsolete. 

Investment in our people 
In the future, a well-educated, well­

trained workforce will be essential to sus­
tained economic growth. The clearest fea­
ture of the emerging world economy is that 
the future will be won with brainpower. 

The research we must undertake to 
produce new technologies requires talent­
yet we are not graduating sufficient num­
bers of scientists, engineers, and techni­
cians. 

To reverse that trend and generate the 
brainpower needed to keep our economy 
competitive, we must: 

Reaffirm our national commitment that 
no qualified student be barred from attend­
ing college for lack of ability to pay. We 
must develop the proper mix of loans, 
grants, and work-study programs to meet 
that national goal. As in the case of the G I 
Bill a generation ago, we must find a way to 
reward those who serve our country-in or 
out of the military-with the opportunity 
for advanced education; 

Increase the supply of junior faculty in 
computer science and electrical, mechanical, 
and chemical engineering through a new 
public-private effort to make faculty sala­
ries in these and other shortage areas com­
petitive; and 

Extend into higher education the new em­
phasis on broad computer literacy and lan­
guage/area studies. 

To improve the quality of elementary and 
secondary education and to endow workers 
entering the workforce with skills necessary 
to contribute productively in a rapidly 
changing economy, we must: 

Provide every school with access to a com­
puter within five years and make every stu­
dent "technically literate" in computer-era 
basic skills by the end of this decade. To 
achieve this, we should resurrect the educa­
tion division of the National Science Foun­
dation, which so successfully developed sci­
ence and math curricula in the post-Sputnik 
period and which has been crippled by 
Reagan budget cuts; 

Make quality and excellence the only ac­
ceptable standards in our schools and target 
federal programs which support elementary 
and secondary education at mastery of lan­
guage, mathematics, and science; 

Establish incentive programs to attract to 
our school systems talented teachers in 
areas of special need such as science, mathe­
matics, foreign languages and area studies 
and increase public appreciation for the pro­
fession of teaching through national awards 
and incentives for talented teachers, per­
haps drawing on the successes of the cur­
rent Teacher Center and Teacher of the 
Year efforts; and 

Increase our investment in programs 
which help local schools to identify and en-

courage gifted and talented students from 
all economic backgrounds. 

Investing in public infrastructure 
Adequate public facilities are a necessary 

pre-condition for private sector investment 
and economic growth. 

And the sad truth is that the economies of 
as many as three-fourths of our communi­
ties may not be able to grow simply because 
of the condition of their infrastructure. 

There is overwhelming evidence that the 
nation's public capital facilities are wearing 
ou,t considerably faster than they are being 
replaced; that our roads, bridges, ports, 
water and sewer systems in urban, suburban 
and rural areas show alarming deteriora­
tion. 

The past decade and a half has been a 
period of massive underinvestment in public 
facilities. Since 1965, the percentage of the 
U.S. gross national product devoted to in­
vestment in public works has dropped from 
3.6 percent to 1.7 percent, a 54 percent de­
cline. The results are most visible in the 
older cities of the Northeast and Midwest, 
and the old Southern river towns such as 
New Orleans, but there is ample evidence of 
neglect throughout the nation. 

The nation's 40,500-mile Interstate High­
way System, with a quarter of it worn out, is 
deteriorating at a rate requiring reconstruc­
tion of 2,000 miles per year and the system 
has yet to reach completion. 

Secondary roads off the interstates are 
often in much worse shape. In eastern Ken­
tucky, where pockmarked roads are steadily 
pounded by overloaded coal trucks, drivers 
complain that their tires blow out before 
they wear out. Truckers traveling from 
Baton Rouge to Shreveport, Louisiana, 
drive 130 miles out of their way rather than 
take chances on the main road between 
these cities. 

More than 100,000 bridges are officially 
listed as dangerous, and in need of replace­
ment. Forty-five percent of the nation's 
bridges-248,500-are either obsolete or 
structurally deficient. In Ohio, 605 bridges 
have been blocked off, but 4,000 others are 
still in use despite severe deterioration. 
More than half of Louisiana's 14,800 bridges 
do not meet Federal and State standards. 

Our ports need maintenance and deepen­
ing; our dams need replacement and repair; 
and our rivers are silting up and need con­
stant attention. A limited number of ports 
should be dredged to 55 feet to accommo­
date the world's new-found interest in 
American coal. 

Water systems in older cities throughout 
the Northeast and Midwest experience sig­
nificantly higher levels of leakage then 
cities in other regions. Ten of 28 cities re­
cently surveyed in this part of the nation 
were found to lose more than 10 percent of 
their treated water because of deteriorated 
pipes. And two cities with the biggest prob­
lems-Boston and New York-were not in­
cluded in the survey. 

Sewer systems are in equally serious states 
of disrepair. 

Major cities have had to drastically curtail 
maintenance efforts on their full range of 
public capital, due to constrained budgets 
and competition for scarce funds. 

The task of rebuilding America's public in­
frastructure is probably the most expensive 
challenge that the United States faces in 
the decade of the 1980s. 

The glaring truth is that the need will 
greatly strain the nation's ability to pay. 
Yet we must begin, now, to accept the chal-

' 
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lenge, or face even greater bills in the 
future. 

The nation clearly needs, and sorely lacks, 
an Infrastructure Investment Program to: 

Inventory needs in every region and at all 
levels of government-Federal, State and 
local-now and in the future; 

Set priorities to channel scarce resources 
into growth investments, and to assure that 
goals match resource realities; 

Determine which level of government, or 
combination of governments or private ini­
tiatives are best suited to address the prob­
lems. 

The current dominance of the Federal 
government in this area cannot be corrected 
by an abrupt abdication of responsibility. 
The Democratic Party is committed to ful­
filling its obligations to the nation's citizens 
and State and local governments. However, 
states, local governments, and the private 
sector as well, must be partners in the re­
building of America. 

Restoring our nation's public capital and 
sustained economic growth must go hand in 
hand. Without adequate public infrastruc­
ture, we cannot have sustained economic 
growth. And the very economic growth that 
infrastructure investment will allow will, in 
itself, generate new resources to pay part of 
the cost of the rebuilding effort and provide 
needed jobs for America's workers. 

Our infrastructure needs are great. Any 
number of infrastructure problems must be 
addressed. For example: our lack of capacity 
to export coal today costs us billions in po­
tential exports; the market demand exceeds 
our supply. Instead of closing down major 
sections of our rail network, we should be 
upgrading and improving the lines serving 
domestic markets or terminating at export 
facilities. We should also be expediting coal 
port development-speeding up projects for 
dredging, entering into government-industry 
partnership where necessary to get the job 
done. 

Additionally, as events of the past few 
summers have demonstrated, we are hover­
ing at the brink of a water supply crisis in 
all regions of the country. Some of our 
major groundwater aquifers are depleting 
rapidly, and others are threatened with con­
tamination. According to a recent study, 
almost two-thirds of our rural citizens drink 
water that could be unsafe. Potable water is 
our most precious and threatened natural 
resource. We must act now to begin imple­
menting the long-range solutions to this 
problem. 

Water development-in the broadest sense 
of the term-must be a national priority. 
We understand that cost-effective water de­
velopment projects-for local flood protec­
tion, water supply, navigation or hydroelec­
tric power-have national impacts, and are 
not just regional or local in scope. And we 
are ready to meet the water challenge of 
the 1980s and 1990s-the development of ad­
ditional supplies of fresh, potable water-at 
the Federal, State and local levels. 

Clearly, no single entity or level of govern­
ment can finance such enormous undertak­
ings as these and our other infrastructure 
needs. But the total cost must not deter us 
from undertaking the restoration of the na­
tion's multibillion dollar public investment. 
The question of how best to finance these 
programs will have to be resolved in the 
future. For the moment, we propose this 
first step: an Infrastructure Investment Pro­
gram to meet a necessary precondition for 
sustained economic growth. 

2. STRENGTHENING AGRICULTURE 

A rational economic policy must provide 
an environment in which family farmers 

have a reasonable chance of making a profit 
and of maintaining the strength of Ameri­
can agriculture. If the present severe cost­
price squeeze on the farmer and in agricul­
ture-related business is to be overcome and 
long-term prosperity and stability on the 
farm made possible, our policies must con­
tain at least the following elements: 

We must recognize that prices received by 
farmers must cover cost of production and 
allow a reasonable return on equity. 

Our policies must encourage farmers to 
become better marketers, and to use ration­
al and measured supply management tech­
niques under the best principles of the free 
enterprise system, to enable them to survive 
economically. 

The conservation of our soil and water re­
sources must be a priority. 

The commitment of government to agri­
cultural research, one of the keys to our tre­
mendous agricultural productivity and effi­
ciency, must be strengthened. 

Agriculture is an indispensable foundation 
for a strong America. One out of every five 
civilian workers is employed in some phase 
of our food and agricultural industry. Amer­
ican agriculture provides 20 percent of our 
total exports, accounts for 50 percent of the 
world's food and feed grain trade, and is so 
efficient that a single American farmer can 
feed 77 of the nation's people. A healthy, in­
dependent farm economy is therefore in the 
interest not only of farmers, but of all 
Americans. 

3. MANAGING THE TRANSITION 

As our economy undergoes transition, 
there will be fewer jobs in industries such as 
auto and steel. This will leave experienced 
workers in those industries stranded, while 
firms will be bidding aggressively for spe­
cialists in fields such as engineering and 
computer technology where there are man­
power shortages. 

Demographic factors will aggravate these 
imbalances. During the 1980s, the labor 
force generally will be growing more slowly 
than during the 1970s. As they reach matu­
rity, the smaller generations which followed 
the post-war baby boom will contribute 
fewer new entrants to the job market. 

However, the numbers of working age 
people in some categories will not be declin­
ing. There is likely to be an increase in un­
skilled workers who have typically been con­
centrated in the areas of the country experi­
encing the least job growth. 

Well-designed policies to promote invest­
ment in people-their education, training, 
and even their health-must accompany the 
push to modernize and stimulate investment 
in plant and equipment. We cannot simply 
depend on general economic improvement 
to accomplish this upgrading of our human 
capital: we need a combination of measures 
that develop workers' skills and promote the 
movement of labor from constricting to 
growing industries. And we must call on the 
private sector-business and labor-to work 
with government in this effort. 

To ease the transition of workers from old 
industries to new, we propose these policies: 

Financial incentives to private employers 
and labor unions should be provided to help 
pay the costs of training or retraining, and 
to match training to actual skill require­
ments and employment needs. One ap­
proach worth careful exploration is a tax 
credit system for workers who lose their 
jobs because of technological advances or 
foreign competition in the industries in 
which they were employed. Such a tax 
credit would compensate a firm hiring such 
workers by paying a portion of their salary 

' 

in their new jobs for a specified period-pre­
sumably long enough to cover retraining 
and to allow the workers to become produc­
tive employees in their new jobs. 

Business-labor cooperative efforts, with 
government assistance, if necessary, should 
be expanded to relocate workers in new 
jobs. One such effort is being pioneered by 
the United Auto Workers and Rockwell 
International. The government must be a 
catalyst to get projects of this type off the 
ground. 

Adjustment assistance-not just income 
maintenance-should be provided to work­
ers to acquire new skills or to take other 
steps to improve their job prospects. Such a 
requirement could be added to unemploy­
ment insurance and other income support 
programs without undercutting their safety 
net features. Alternatively, a portion of em­
ployer payroll taxes might be channeled to 
a special account which would enable expe­
rienced workers to acquire education or 
training during major interruptions in their 
employment. 

Clearly, improving the quality of basic 
education is a critical step toward improving 
job opportunities for unskilled workers. In 
addition, however, we propose three specific 
steps: 

Information about existing training pro­
grams and experiments should be collected 
and disseminated to local communities, so 
that the most effective approaches can be 
duplicated elsewhere. Measures of success 
should include not only job placements but 
long-term gains in earnings, stability of em­
ployment, and reduced dependence on wel­
fare. 

Joint business, labor, and government ef­
forts should be undertaken to train hard to 
employ youths. We should, for example, ex­
plore the value of encouraging coalitions of 
companies in a geographical area to operate 
training programs in the public schools. 
Teaching personnel could be supplied by 
the participating companies, and training 
equipment should be state-of-the-art. 

Financial incentives should be used to 
expand opportunities for the hard-to­
employ in private industry. The current 
Targeted Jobs Tax Credit program might be 
revised to facilitate the participation of 
greater numbers of employers, particularly 
small businesses. But whatever the precise 
structure of the incentive, the aim should 
be to open entry-level jobs to workers who 
would not ordinarily get them, without dis­
rupting employers' normal procedures for 
hiring and training. 

4. REDUCING OUR VULNERABILITY TO FOREIGN 
ENERGY SUPPLIERS 

The energy crisis has not gone away, and 
we cannot relent in our effort to reduce our 
vulnerability caused by our excessive de­
pendence on foreign energy. 

Republican policy-best called the "last 
drop" philosophy-pretends that higher 
prices have solved everything, that govern­
ment has no role, that the market will deal 
fairly with all Americans. This philosophy 
advocates no government involvement until 
the "last drop" of oil is taken from the 
ground, and promotes the belief that a free 
market operates even when no choices are 
available. This policy is a danger to our 
economy, a threat to our national security, 
and an economic disaster for our citizens. 

Contrary to the Republican approach, the 
federal government must have a coherent, 
vigorous energy policy-a policy that builds 
on the strong advantages we enjoy today: 
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Coal-an abundant energy source awaiting 

the commitment to mine it in an environ­
mentally sound way, the infrastructure to 
haul it, and the technology to burn it clean­
ly. We must make the commitment to all 
three. 

Conservation-a proven success, from fuel­
efficient cars and appliances, to insulated 
homes and offices, to factories where new 
technology has cut way back on consump­
tion. We must not retreat from our efforts 
to conserve. 

Alternative and renewable energy sources 
barely tapped-the solar, photovoltaic, geo­
thermal, low-head hydro, tar sands, Devoni­
an shale, biomass and other natural re­
sources we possess so abundantly-must be 
opened to the new technologies which will 
permit these resources to be tapped in order 
to help us solve our long-term energy prob­
lem. 

A resilient marketplace-a proven partner 
to government's efforts to exploit our ad­
vantages. 

At the same time, national energy policy 
must confront our two undeniable liabilities: 

Dependence on imported oil which will 
remain a reality until our transition to do­
mestic and renewable energy has been ac­
complished. 

Regional imbalances have created a dis­
parity between states which underlines the 
need for an equitable and genuinely nation­
al energy policy. 

An energy policy that builds on our 
energy advantages and compensates for our 
energy liabilities will also alleviate the 
impact that actions taken by other nations 
have on our domestic inflation rate. So long 
as we are dependent on foreign oil as a 
major source of energy, our economy will 
remain vulnerable to inflationary surges re­
sulting from price hikes or supply cutoffs by 
energy producing nations. 

These advantages and liabilities must be 
paramount considerations in our energy 
policy choices. We must continue to encour­
age conservation, to revitalize our coal in­
dustry, to promote solar and other renew­
able energy sources and redress regional and 
social inequities. 

The United States should become a new 
energy exporter by the year 1990 by: 

Creating a greatly expanding coal export­
ing industry; . 

Modernizing the nation's entire transpor­
tation system and infrastucture, from mines 
to railroads to sea lanes; 

Inventing coal technology processes and 
pollution-control equipment to increase our 
productivity, protect our environment, and 
open new markets for international trade; 

Building on our present international lead 
in solar technologies and conventional and 
unconventional drilling techniques; 

Objectives, such as creating a vastly ex­
panded coal exporting industry or retooling 
our automobile industry to produce more 
fuel-efficient cars, will be costly. It is possi­
ble, however, to raise revenues for these ef­
forts and to promote our national conserva­
tion goals through a variety of energy reve­
nue measures, such as oil import fee or gaso­
line pump tax, which should include provi­
sions to equalize the special regional bur­
dens they would cause. 
5. AN ECONOMIC COOPERATION COUNCIL TO MAP 

LONG-TERM STRATEGY 

The prescriptions we have just offered 
are, in our view, essential to meeting today's 
major economic challenges. But that alone 
will not be enough to insure our economic 
security. It will take time to solve the prob­
lems facing our nation. In the meantime, 

new challenges will have appeared. The one 
thing which is certain in today's interna­
tional economy is change-change of a rapid 
order. 

So as we work on putting those prescrip­
tions into effect to rebuild our economy, we 
need the capacity to look ahead, to focus at­
tention on emerging as well as present prob­
lems. We need the capability to develop a 
long-term economic strategy for attaining 
sustained economic growth-a strategy that 
anticipates economic trends and identifies 
potential problems and opportunities. 

We propose an Economic Cooperation 
Council. The Economic Cooperation Council 
we propose is not the monolithic national 
planning agency found in many of our com­
petitor's nations. Rather, it is a tool to help 
us bring together the disparate resources 
necessary to compete in an international 
economy. Our Economic Cooperation Coun­
cil will have to address two very critical, but 
different tasks. 

First, we need a national vantage point 
from which to measure the present and 
assess the future. We need a center of 
American expertise that will monitor care­
fully the changing nature of America's do­
mestic economy and its capability to re­
spond to international competition. We 
need an institution which will serve as an 
early warning system to detect flaws or 
weaknesses in our domestic enterprises 
before those weaknesses become debilitating 
or even fatal. And we need an institution 
which can evaluate global economic trends, 
identify markets and assess the strengths of 
our competitors in the international arena. 
We need the capability to forecast where we 
should be in three or six or ten years. 

Second, America needs a national arena 
for clarifying complex economic choices and 
building broad support for public initiatives. 
The combined experience of the Great De­
pression and World War II helped build a 
broad political consensus that laid the basis 
for economic reconstruction abroad and eco­
nomic prosperity at home. 

The Economic Cooperation Council would 
combine the ability to assess future econom­
ic trends with a membership that would 
help build a partnership around solutions to 
major economic problems. That member­
ship must be representative, distinguished, 
respected and influential. It must have top 
quality staff with the specialized talents 
that combine analytic skills with an under­
standing of the American political process. 

Gathering the /acts 
The cutting edge of international competi­

tion is sharpened on the whetstone of intel­
ligence. Our competitors understand this. 
The Council will give priority to gathering 
pertinent data, using existing sources of in­
formation within the government wherever 
possible. Where data does not exist, the 
Council will have to establish the machin­
ery to develop them. A central part of the 
Council's task will be presenting the Presi­
dent, the Congress, and the country with a 
clear idea of where the United States econo­
my is headed and where we stand in rela­
tionship to our competitors. 
Linking domestic and international policy 
A striking economic change in the 1970s 

was the internationalization of the United 
States economy. Today, two acres in five are 
planted for export and one industrial job in 
eight now depends on international trade. 
Accordingly, it is no longer wise, or in many 
cases possible, to divide U.S. policy arbitrar­
ily into domestic and international catego­
ries. The Council will have to concentrate 

on the international consequences of U.S. 
policy and detail the implications of policies 
adopted in Europe, Japan, and the develop­
ing world, on our own economy. 

Despite the growth in American exports, 
the United States remains an unaggressive 
exporter. The result of this is that thou­
sands of small and medium sized businesses 
cannot penetrate the export market or 
simply don't try. For the most part, America 
does not make policy with international 
trade in mind. Neither overall economic 
policy nor individual trade regulations re­
flect the importance of making America 
competitive in international markets. 

In forging a trade policy for the 1980's, 
the Economic Cooperation Council will have 
to look at a multitude of factors. A new 
trade policy should maintain and expand 
our existing markets and build on our unex­
ploited strengths in high technology and 
small business. We must also realize that 
market demand in many areas of the world 
reflects needs for basic health, agriculture 
and education assistance, which are also 
fields of U.S. expertise. 

Our trade negotiating strategy will have 
to be targeted on areas of potential gain for 
the United States, and policies will have to 
be developed to offset a variety of foreign 
export subsidies. We would expect that our 
foreign policy would spell out in the clearest 
of language our adherence to the spirit and 
the letter of our trade agreements. At the 
same time it must be made clear we will not 
tolerate any violations of these agreements 
from abroad. The respect which was associ­
ated with Yankee Traders in the last centu­
ry should again be reflected in our foreign 
policy. 

Anticipating problems 
The Economic Cooperation Council will 

be in a position to direct national attention 
to emerging national problems. The shifting 
balance in international oil production had 
been developing for many years. Had we 
taken appropriate action in 1970, the whole 
course of economic history may well have 
been different. By acting in a timely fashion 
we could have avoided much of the econom­
ic distress that crippled the automobile and 
steel industries. The Economic Cooperation 
Council would serve as an early warning 
device to avert such disasters. 

To be effective, the Economic Cooperation 
Council must have the confidence of a 
broad range of private sector groups and 
also reflect the geographic diversity of the 
country. It must be bi-partisan, enjoying the 
full confidence of the Congress. Above all it 
must have the unstinting support of the one 
person in the country who speaks on behalf 
of the entire nation: the President. 

We do not need another commission 
whose statements and reports last no longer 
than a fleeting headline. The purpose of the 
Economic Cooperation Council is to estab­
lish our national economic goals, to map out 
a strategy, and to marshal our resources for 
meeting them. 

• • • • 
As times have changed, so has our econo­

my. The United States has built the most 
productive society the world has ever known 
through hard work and creativity. Despite 
our present economic problems, we have 
good reason to face the future with confi­
dence, for the American genius for inven­
tion and innovation is stronger now than 
ever. But to meet economic challenges of 
the future, we must invest today. 

Some are hesitant to acknowledge that 
changing times require new solutions. And 
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some will always be wary of those who pro­
pose change. To those among us who ques­
tion new ideas, we say that we carry the 
same compass which guided our forefathers. 
And we journey toward the same goal­
human dignity and opportunity for all 
Americans. 

However, when new obstacles appear, we 
are not afraid to strike out onto new paths 
to reach our common goal. 

Mr. NUNN. Mr. President, I yield 
back the remainder of my time and I 
suggest the absence of a quorum. 

The PRESIDING OFFICER. The 
clerk will call the roll. 

The assistant legislative clerk pro­
ceeded to call the roll. 

Mr. BUMPERS. Mr. President, I ask 
unanimous consent that the order for 
the quorum call be rescinded. 

The PRESIDING OFFICER. With­
out objection, it is so ordered. 

RECOGNITION OF SENATOR 
BUMPERS 

The PRESIDING OFFICER. Under 
the previous order, the Senator from 
Arkansas is recognized for not to 
exceed 15 minutes. 

NATIONAL PEACE DAY 
Mr. BUMPERS. Mr. President, I will 

not take 15 minutes. 
Today I am introducing a joint reso­

lution that is cosponsored by the fol­
lowing Senators: Senators TsoNGAS, 
BRADLEY, GORTON, DECONCINI, SPEC­
TER, GLENN, PRESSLER, SASSER, HAT­
FIELD, INOUYE, STAFFORD, NUNN, 
CHAFEE, RIEGLE, WEICKER, PRYOR, DAN­
FORTH, CRANSTON, MOYNIHAN, DODD, 
HUDDLESTON, HART, DIXON, EXON, BUR­
DICK, BAUCUS, FORD, HOLLINGS, and 
JACKSON. 

Mr. President, this is a simple joint 
resolution that calls on the President 
to proclaim October 10, 1982, as a Na­
tional Day of Peace. 

I simply want to say that none of us 
has that part of the human personali­
ty of fully appreciating the things we 
enjoy until we lose them. 

When the air-conditioner goes out 
we have a much keener appreciation 
of the value of electrical power, or 
when the dishwasher does not work 
we realize what a labor-saving device it 
is, and we reflect back on how our 
mothers and our grandmothers used 
to handle that. 

We never really appreciate our good 
health. Many people, for example, will 
continue to abuse their health to dem­
onstrate their indifference and insensi­
tivity to good health until they lose it. 
I have heard I do not know how many 
people say they never realized how 
easy it would be to give up smoking 
until they got cancer. 

And so it is with peace, Mr. Presi­
dent. Nobody ever really appreciates 
the incalculable benefits and values 
that we all derive from being at peace. 

There is a world at war. Iraq and 
Iran; war all over Central America, es-

pecially El Salvador. The Middle East 
is literally aflame with unbelievable 
grief and trauma being experienced by 
the people of Lebanon. We have just 
finished the Falklands war, in which 
almost a thousand people gave their 
lives with a much larger number being 
injured and wounded. 

And here in the United States we 
have enjoyed peace and our men and 
women have not been engaged in war 
since the end of the Vietnam conflict. 
But we constantly wonder, with all the 
hot spots of the world, will it spread 
and if it does spread will it bring the 
superpowers into confrontation with 
each other? 

So, Mr. President, we have all waved 
the flag as we have sent our men off 
to war. I believe it is appropriate also 
to wave the flag on a day of peace and 
to set 1 day aside every year for the 
people of the United States to engage 
in such ceremonies and activities as 
they may choose simply as a reflective 
time to appreciate the value and the 
benefits to ourselves and future gen­
erations to remain at peace. Every­
body is constantly conscious, and I be­
lieve now as never before, that with all 
the nuclear weapons that abound in 
the world, particularly in the hands of 
the United States and the Soviet 
Union, increasing numbers of people 
feel that the survival of man is threat­
ened almost by the minute. 

So I believe it is only appropriate 
that on Sunday, October 10-there is 
not anything sacred about that par­
ticular day, but it is a good fall day in 
most sections of the country-that the 
President proclaim that as a day for 
Government entities, organizations, 
interest groups, and all people to 
engage in ceremonies and activities 
and festivities and commemorate the 
tremendous benefits we �~�n�j�o�y� by being 
at peace. And, while my resolution 
does not call for it, it would be appro­
priate for the President to also call on 
all nations and all people of the world 
to also do likewise. 

Mr. President, I ask unanimous con­
sent that the text of the joint resolu­
tion be printed in the RECORD. 

There being no objection, the text 
was ordered to be printed in the 
REcoRD, as follows: 

S.J. RES. 251 
Whereas, wars are raging in several parts 

of the world inflicting incalculable loss of 
human lives, and property, with unbearable 
human suffering and grief; and 

Whereas, the presence of huge nuclear ar­
senals in the world present an ever present 
threat to the survival of mankind; and 

Whereas, though war in a very troubled 
and divisive world is an ever present possi­
bility and threat, the United States has 
been at peace since the end of the Vietnam 
conflict; and 

Whereas, the benefits of peace and the 
value of life should be ever present in the 
thoughts of all people; and 

Whereas, a day should be set aside for the 
American people to reflect on the values of 
peace and the horrors of war; and 

Whereas, the President should proclaim a 
day of peace and call on the people of the 
country to commemorate it with such cere­
monies and activities as are appropriate and 
in keeping with an expression of gratitude 
for living in a great, free nation at peace; 
Now, therefore, be it 

Resolved by the Senate and House of Rep­
resentatives of the United States of America 
in Congress assembled, That October 10, 
1982, be designated as "National Peace Day" 
and that the President of the United States 
is authorized and requested to issue a proc­
lamation calling upon Federal, State, and 
local government agencies, interest groups 
organizations, and the people of the United 
States, to observe that day by engaging in 
appropriate activities and programs, there­
by showing their commitment to peace. 

TEMPORARY INCREASE IN THE 
PUBLIC DEBT 

The PRESIDING OFFICER. The 
Senate will resume consideration of 
the unfinished business, which the 
clerk will report. 

The legislative clerk read as follows: 
A House joint resolution <H.J. Res. 520), 

to provide for a temporary increase in the 
public debt limit. 

The Senate resumed consideration 
of the joint resolution. 

BAUCUS AMENDMENT NO. 2040 TO WEICKER 
AMENDMENT NO. 2039 

The PRESIDING OFFICER. Under 
the previous order, the Senator from 
Connecticut is recognized. 

Mr. WEICKER. Mr. President, in 
somewhat less than an hour, the 
Senate will once again vote on the 
matter of cloture relative to the 
amendment before us by the distin­
guished Senator from North Carolina. 
And I would hope that, as in two times 
past, the Senate would reject cloture 
on this issue. 

Now, the history of debate on the 
floor has been such that my very able 
and good friend from Montana, Sena­
tor BAucus, has led the fight in terms 
of the argument, constitutional argu­
ment, of three separate but equal 
branches of government or, to put it in 
its popular term, court stripping. I 
have tried to emphasize that aspect of 
the argument that relates to the first 
amendment of the Constitution of the 
United States, more specifically that 
which states the Congress shall make 
no law respecting an establishment of 
religion or prohibiting the free exer­
cise thereof. 

Now, I think it is important to 
review not just the history of this par­
ticular piece of legislation but all 
other attempts to bring about some 
very basic changes in our constitution­
al structure. 

Mr. BUMPERS. Mr. President, will 
the Senator yield? 

Mr. WEICKER. Mr. President, I 
yield to the distinguished Senator 
from Arkansas for the purpose of 
debate without losing my right to the 
floor and without this being consid-
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ered as the end of a speech for the 
purposes of the two-speech rule. I ask 
unanimous consent that I might do 
that and that I might be recognized at 
the conclusion of the Senator's re­
marks. 

The PRESIDING OFFICER <Mr. 
DENTON). Without objection, it is so 
ordered. 

Mr. BUMPERS. Mr. President, I just 
want to make two or three comments 
which the Senator from Connecticut 
has made time and time again here 
but which still has not really been 
picked up by the national press and 
the electronic media and, therefore, 
the people of the country are still con­
fused about why this debate is going 
on on this issue. 

I wish to say, first of all, I do not 
know of anything that I have resented 
as much as the constant reference to 
the liberals who are opposed to this 
amendment. I cannot help but think 
about Sam Ervin, the distinguished 
constitutional scholar who was so re­
cently a Member of this body and one 
of the most conservative Members of 
it. I promise you if Senator Ervin were 
in the body today he would be leading 
the fight against this. 

The American Bar Association presi­
dent, I do not know him personally 
but I know the American Bar Associa­
tion certainly is no citadel of flaming 
liberalism, has called this approach to 
dealing with this issue the most seri­
ous threat to the Constitution since 
the beginning of the Republic. 

Now you pit the emotionalism of a 
very significant majority of people in 
this country who want prayer in the 
school against an issue that is very dif­
ficult for laymen to understand, and 
that is this amendment effectively re­
peals the first amendment to the Con­
stitution of the United States and 
would do so by a simple majority vote 
in the Congress. 

When the Founding Fathers set up 
the methods for repealing or amend­
ing any part of the Constitution, they 
made it very difficult. The procedures 
are tedious, laborious, and they are 
long. But Thomas Jefferson and 
James Madison and the other brilliant 
men of that age knew exactly what 
they were doing, because they knew 
there would be these incessant at­
tempts by people who had no keen ap­
preciation for the fact that freedom 
can only be maintained under a sacred 
organic law which, in our country, is 
the U.S. Constitution. 

This amendment says that the Su­
preme Court and none of the lower 
courts of the Federal judiciary may 
not consider, even entertain, an objec­
tion to any voluntary prayer in school 
that is mandated by any State or local 
subdivision, including school boards. 

I do not care whether you are Prot­
estant, Catholic, Jewish, whatever. 
But let us assume the school board 
hands a schoolteacher a prayer and 

says, "You and all of your students 
will repeat this prayer every morning 
at the beginning of class." 

She looks the prayer over and she 
says, "That violates everything I be­
lieve in, everything I have been taught 
in my church since I was a little girl, 
and I refuse to do that." 

They say, "You are fired." 
There is a serious question as to 

whether or not she could even sue 
under the Civil Rights Act, if this 
amendment became law. 

The proponents say, "Well, the 
State courts can handle this. Let us 
eliminate the Supreme Court, the cir­
cuit courts of appeal, and the district 
courts. Let the State courts handle it." 

What does that lead us to? Chaos. 
Freedom of religion means one thing 
in Arkansas and something else in 
Connecticut, one thing in California, 
and something else in Florida. And if 
you can do it on freedom of religion 
you can do it on the invasion of priva­
cy. You can eliminate the search and 
seizure laws by a simple majority of 
the Congress. You can eliminate free­
dom of the press. As a matter of fact, 
you can take the Constitution and 
make it a dartboard for all the effec­
tiveness it will have if you start down 
this road. 

So, Mr. President, I have not en­
gaged in the filibuster, but I have ad­
mired those who have. I have certainly 
voted against cloture and will do so 
again today because I agree with the 
American Bar Association president. It 
is the most serious threat to constitu­
tional government. 

Maybe this is not the gravest crisis 
that has ever come before the Senate, 
but it is one of the gravest and the 
least understood. So I will continue to 
vote against cloture, and I will do ev­
erything I can to defeat this amend­
ment and any other amendment that 
tries to repeal the Constitution of the 
United States by a simple majority 
vote, almost by whim and caprice. 

I thank the Senator from Connecti­
cut for yielding. 

Mr. WEICKER. I thank my distin­
guished friend from Arkansas. I only 
wish that he would join in the exten­
sive remarks which are being made out 
here. Indeed, his remarks this morning 
were very eloquent. 

Mr. President, we have gone through 
this exercise not just once, but this 
now marks the third time we have 
tried to approach amending the Con­
stitution by a simple legislative majori­
ty. It had no place on this floor when 
the subject matter was discrimination 
against the black schoolchildren and 
the remedies applied thereto by the 
courts in this country. It has no place 
on this floor when the subject matter 
is abortion, and more particularly the 
law of the land as set down by the Su­
preme Court in Roe against Wade. 

Now we encounter it in terms of 
abridging the first amendment rights, 
specifically freedom of religion. 

I first want to say this: The sub­
stance of what was attempted is, in 
this Senator's opinion, wrong. I have 
no qualms in debating any of these 
matters if indeed a constitutional 
amendment is to be proposed. I do not 
want to give the impression as the one 
who started the first fight on the 
busing issue, on the court-stripping as­
pects of the proposals. But I do not 
want to give the impression that I 
ducked behind court stripping as a 
way of being unwilling to challenge 
the substance of what is being pro­
posed. 

There are in every one of these cases 
before the Senate two constitutional 
arguments: Court stripping, doing an 
end around the Supreme Court of the 
United States, and then the actual 
substance of what is being proposed. 
In none of the two previous debates 
have I felt that the issue is so clearly 
set forth and determined by what is al­
ready in the Constitution and that if 
indeed we make this change then we 
take the first step toward a state reli­
gion and a state prayer. That is not 
the religious freedom that this Nation 
presently enjoys. 

I will continue to leave the court­
stripping arguments to my friends be­
cause they are valid and I join them 
100 percent. Indeed, it was the essence 
of my arguments for many, many 
months. But I think it is terribly im­
portant that this Nation appreciate 
the full import both of what is in the 
first amendment to the Constitution 
of the United States now and what is 
being proposed in terms of changing 
that amendment. 

This is not just some little harmful 
exercise which people are going to per­
form in the early hours of a school 
day. The principle being espoused ap­
plies to all of us. It in effect says the 
Government of the United States may 
dictate to its citizens a form of reli­
gious worship. 

We do not make laws in this country 
for a portion of the populous. There is 
no such thing as a Constitution with 
an interpretation for those who are 
below age and those who are in their 
majority. The matter of religious free­
dom applies to all 250 million people 
in the country. 

If the Senate of the United States 
can legislate what it is that a young­
ster is going to say in terms of prayer, 
then it may do so also with any of 
those who are beyond school age. 

Right now in the United States 
there is total religious freedom. Right 
this minute, total religious freedom. 
No matter what your belief, you may 
practice it to the fullest extent. 
Indeed, I as one Senator urge every­
body to do so. There is nothing outside 
of your faith by law, in terms of those 
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laws passed here on the Senate floor 
or by those laws that reside in the 
Constitution of the United States, 
that in any way restrict the practice of 
the faith of any American. Nothing. 

What is being proposed is the first 
small step toward contracting that 
total freedom that we now enjoy. 

But the ultimate argument also has 
to be made, as one who speaks for the 
Constitution. 

That is that, assuming that a prayer 
may be devised that encompasses all 
beliefs in the Nation today-all beliefs 
in the Nation today-assuming that 
that can be accomplished, which I 
think everyone would agree is a practi­
cal impossibility, but assuming that, it 
has not made provision for the faith 
that is yet to be. So it becomes flawed, 
because the Constitution, unlike the 
laws which we write daily on the floor 
of the Senate, has to last from genera­
tion through generation. 

It does not change with the Con­
gress. It does not change with the new 
occupant of the White House. It does 
not change with the elections. It does 
not change with who might be in the 
majority, Republican or Democrat, in 
the House or the Senate. It lasts for 
all generations. 

So, how is it possible to write a 
prayer today which does not foreclose 
that faith which has yet to be pro­
claimed in the future? You cannot do 
it. The Constitution is there so that, 
whatever happens in religion in this 
country, it will be heard. It will be 
heard. If nowhere else in the world, it 
will be heard in the United States of 
America. 

The men who argue on this side of 
the issue are not atheists. We do not 
ascribe to some alien philosophy or po­
litical ideology. We are as committed 
to religion and religious freedom as 
those who try to impose this mandat­
ed piece of faith on some Americans. 

Religious freedom, not a state reli­
gion. The minute the school board, 
the Senate, the President, the House 
of Representatives, the Governor­
this is all civil authority-the minute 
it steps onto the field, no matter for 
how small a period of time, even if it is 
one word or two words, we have start­
ed the merger between religion and 
government. That is what has distin­
guished the United States of America, 
that that merger has never come to 
pass. Because of it, religions have 
thrived here where they had no place 
to grow anywhere else in the world. 

People came to the United States of 
America specifically so they could wor­
ship-worship. It is hard to believe in 
this day and age. Everybody says 
people came to the United States be­
cause they wanted to make an easy 
buck, because they wanted to enjoy a 
better life. No: people came to the 
United States-and they still do-be­
cause they wanted to be able to wor­
ship. 

When we define religion-and-this 
certainly includes myself-! am in­
clined to define it as being either Prot­
estant or Catholic or Jewish. That 
only scratches the surface. There are 
thousands of religions, thousands­
almost all of which are here in the 
United States of America. 

Mr. LEAHY. Mr. President, will the 
Senator yield? 

Mr. WEICKER. I shall yield in a few 
minutes to my good friend from Ver­
mont. I promised 15 minutes to the 
distinguished Senator from North 
Carolina <Mr. EAST). 

I say that, just in my lifetime, as an 
example of what grows in the United 
States, as I said before, Protestantism 
was de facto, probably, the official re­
ligion of this country. Catholics and 
Jews were very much put upon. Not so 
today. 

Look at the growth of the Catholic 
Church in America. Look at the 
growth of Judaism in America. That 
should continue to be for some faith 
that may only have 100 followers. In­
stead, we are going to take, this gen­
eration is going to impose some form 
of prayer according to the tenets and 
beliefs of this generation. 

As I read the Constitution, very 
simply, there was more wisdom 200 
years back than there is in this gen­
eration. If a job were going to be done, 
I probably would prefer that they did 
it. If they did not do it, I want to make 
damned sure we are not going to go 
ahead and do it. 

Mr. President, I yield the floor to 
the distinguished Senator from Ver­
mont for the purpose of debate with­
out losing my right to the floor and 
without this being considered as the 
end of a speech for the purpose of the 
two-speech rule. 

I also ask unanimous consent, in ad­
dition to that, that I be recognized at 
the conclusion of the remarks of the 
Senator from Vermont. I would appre­
ciate it, since I have indicated to my 
good friend from North Carolina that, 
at 11:30, he might speak for 15 min­
utes, if the Senator would yield me 
back the floor in about 5 minutes. 

The PRESIDING OFFICER. Is 
there objection? Without objection, it 
is so ordered. 

The Senator from Vermont. 
Mr. LEAHY. I thank my good friend 

from Connecticut. I applaud him for 
the work he has done on the floor on 
this issue. 

Mr. President, I have spoken once on 
this before; in fact, a couple of times. I 
was not going to speak again on it, but 
I was troubled, riding into work this 
morning, when I started thinking 
about two things. 

One was my own State of Vermont, 
a small State, a cautious State, a con­
servative State in the best sense of the 
word. Certainly, it is the most Repub­
lican State in the Union but, fortu-

nately for me, with at least a latent 
streak of bipartisanship. 

The other thing I thought about was 
when I was a law student here, at 
Georgetown. I used to spend the little 
free time one has as a law student in 
the galleries of the U.S. Senate. I 
would come here thinking what an 
honor it would be to serve in the 
Senate, because this was the body that 
was the conscience of a nation. This 
was the place with 100 people repre­
senting all the United States, who 
could stand up and say. whoa, to mo­
mentary passions, whoa to a passing 
fad. 

This is the place where people would 
not be swayed, day by day, by poll­
sters, direct-mail appeals, or whatever, 
because this, by history, was where 
the conscience of our Nation spoke, 
and this is where people would stand 
up and speak to the long-term inter­
ests of the United States. 

In Vermont, if you were to take a 
poll today, the vast majority of the 
people, if you simply asked the ques­
tion, "Do you think school children 
should be allowed to pray?" would say, 
"Yes, of course." But if you asked Ver­
monters, "Shall we strip the courts, 
the third independent branch of Gov­
ernment, of its ability to protect your 
rights," there would be a resounding 
call from the Green Mountains of Ver­
mont: No, no, no. 

Mr. President, that is precisely what 
we have here today. Every single 
person in this country knows that at 
some time in their life, it is conceiva­
ble that their rights may be violated 
by somebody in Government, whether 
it be a sheriff or a mayor, a legislator 
or a Governor-whomever. Every time, 
they know that if that happens, they 
have one recourse left: They can go to 
the courts and ask to have their con­
stitutional rights protected. 

Are we going to say here today that 
we are going to start closing that door, 
inch by inch, foot by foot, yard by 
yard, against any one of us wanting to 
go back to our constituents and say, 
"We closed the door on your rights?" 

This is in the matter of religion, Mr. 
President. My children have prayed in 
school because they went to parochial 
schools. I paid the tuition for them to 
go there. They went to the schools 
where they said the same prayers that 
we say at home. The Leahy family is a 
deeply religious family. 

We pray at home and we pray at 
Mass on Sunday. But they said the 
prayers in the schools that we sent 
them to because we paid the tuition 
for that private parochial school. 
They are now down here with me in a 
public school system. I do not want 
the governing body of that public 
school system to tell my children what 
prayers they are going to say, no 
matter how they may differ from the 
prayers that we say at home. I do not 
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want the Government telling my chil­
dren what their religious practices will 
be. I feel responsible as a parent to tell 
my children, to teach my children, and 
to bring my children up into the reli­
gion that my parents passed on to me 
and their parents on to them. That is 
where it should be, within the home, 
not the Government telling them. 

I realize there are people on both 
sides of this issue who feel it very 
strongly, but I am also concerned 
when I hear people say, "Well, what is 
going to be the political fallout on 
this? What political group will gain ad­
vantage depending upon what these 
votes are?" 

That is almost as though we Mem­
bers of the Senate should act as 
though we own a seat in the Senate 
and we should be always looking over 
our shoulder making our decision 
based solely on whether it gets us re­
elected or not. That is why in the past 
few years the Senate has drifted fur­
ther and further away from its role as 
the conscience of the Nation. 

It is time for us to come back to 
being that and look at what is in the 
best interests of our Constitution, of 
our Nation, of the rights of our people 
and stop thinking simply of our own 
elections or reelections. This more 
than any other is that time. 

I conclude only with this thought: 
Let us not start on that slippery slope 
of closing the doors to the one last 
place where the constitutional rights 
of our people can be protected without 
any fear or favor. 

I yield back to my good friend from 
Connecticut, again applauding him for 
the work he has done in helping lead 
this fight. 

Mr. WEICKER. I thank the distin­
guished Senator from Vermont for his 
very eloquent and articulate exposi­
tion of the issue before us. 

Mr. President, I ask unanimous con­
sent that I may yield the floor to the 
distinguished Senator from North 
Carolina <Mr. EAsT) for the purposes 
of debate without losing my right to 
the floor, without this being consid­
ered as the end of the speech for the 
purposes of the two-speech rule; that I 
be re-recognized at the conclusion of 
the Senator's remarks. 

The PRESIDING OFFICER. With­
out objection, it is so ordered. 

The Senator from North Carolina. 
Mr. WEICKER. I ask my distin­

guished friend from North Carolina, in 
that there are a few other Senators 
who care to speak, if I could yield for 
15 minutes. 

Mr. EAST. May I ask a point of clar­
ification from the Senator. As I under­
stand it, as a part of that unanimous­
consent agreement, I would be allowed 
subsequent time to possibly speak on 
this measure; that is, the two-speech 
rule would not be held against me? 

Mr. WEICKER. I have no difficulty 
with that. 

Mr. EAST. I ask unanimous consent, 
Mr. President, that the two-speech 
rule not be held against me and, if the 
opportunity be appropriate, that I 
could later speak on this subject. 

The PRESIDING OFFICER. Is 
there objection? 

The Chair hears none and it is so or­
dered. 

Mr. EAST. I wish to thank the dis­
tinguished Senator from Connecticut 
for his very generous cooperation in 
allowing me in the last part of this 
debate this morning to be given 15 
minutes to make some remarks. 

First, Mr. President, I do this hoping 
that I will be fully understood; one, I 
suppose, always is reluctant to praise 
publicly his own colleague lest it 
sound a bit self -serving, but I would 
like to thank the distinguished senior 
Senator from North Carolina, Senator 
JESSE HELMS, for getting OUt on the 
point on this issue and standing firm. I 
think he is right. I think he is right on 
the moral question. I think he is cor­
rect on the constitutional question. 
There is no question but what the ma­
jority of the people in this country 
support him on it. Every poll shows 
that. Interestingly, every vote that we 
have taken on the filbuster matter so 
far shows that a majority of the Sena­
tors agree with him. 

What the filibusterers fear, with all 
due respect to them, is that this issue 
might get to a vote of the Senate and 
ultimately the House of Representa­
tives and the measure would pass. 

What we have witnessed over the 
last several days is an admitted ob­
struction of majority sentiment in the 
country and in the Senate, in a coun­
try founded and predicated upon the 
idea of representative government, 
democratic government. I think it vio­
lates a fundamental tenet of demo­
cratic political theory. 

Mr. President, I should like to com­
ment on two aspects of this problem. 
First, I should like to comment briefly 
upon the first amendment, and then I 
should like to comment briefly upon 
the jurisdictional question which goes 
at the heart of the Helms proposal. 

The first amendment as envisioned 
by the framers of our Constitution 
was to do fundamentally two things: 
First, to prevent the establishment of 
a national religion. That was the pur­
pose of the establishment clause. I do 
not know of anybody in this Chamber 
or probably well nigh in the country 
that would question but what that was 
a sound premise. We would not make 
any church the national religion. Con­
gress shall make no law, it said. It left 
the issue of religion, state church, to 
the States, and you had great variety 
in the States back in that period. It 
was to leave the States as the deciders 
of this issue, a fundamental premise of 
federalism, a sound one. And that is 
all the Helms proposal would do, allow 
State and local government to decide 

if voluntary prayer is allowed in the 
schools of this country. 

Does that offend your sensibilities? 
Do you think that would offend the 
sensibilities of the vast majority of the 
American people? No. 

There is too much elitism in Wash­
ington today. The theory is you 
cannot trust the American people or 
the local school board to make any in­
telligent decision. Either we do it 
through the bureaucracy in Washing­
ton or we do it through the Federal 
courts, but heaven forbid that we 
should trust the American people at 
the local level to make any intelligent 
decision. 

Too bad that that is the current 
theory. It looks very patronizingly at 
the good judgment and the common­
sense of the American people. I would 
trust their judgment on this. If they 
wanted to have prayer, let them have 
it. If they did not, then do not have it. 
But I would not want to dictate to the 
cities in Connecticut or to the cities in 
Arkansas what they might do, or the 
State or local government. Let them 
decide. That is what James Madison, 
the father of the Constitution, had in 
mind. What Senator HELMs is talking 
about is as reasonable as anything can 
be. Turn it back to the State and local 
level and let the Supreme Court leave 
it alone. 

That is what the framers had in 
mind in the first amendment. The 
main thing they were opposed to was 
the establishment of a national reli­
gion, and that is exactly what is occur­
ring now, because every time any ves­
tige of traditional religious belief is 
manifested in the public schools of 
this country it is struck down. 

What is the national religion today? 
Secular humanism. And that violates 
everything they were talking about­
no national religion. Now there is a na­
tional religion. You can do everything 
in the public schools today except 
show some genuine religious activity. 
You cannot read the Bible; you cannot 
pray because there is a chilling effect 
cast over it because of Supreme Court 
decisions, but apparently you can do 
everything else under God's sun from 
violence, drugs, and so forth. It is only 
when people begin to introduce a little 
religious value that all of a sudden the 
hue and cry goes up that, "Oh, my 
goodness, they are subverting the 
schools.'' 

The American people in their com­
monsense know nonsense when they 
see it, and that is what this is. Strip it 
down to the bare bones and Senator 
HELMS is saying let State and local 
government decide. No wonder the fili­
busterers do not want this to get out 
to a majority vote on the Senate floor 
or the country at large. 

On the jurisdictional question, there 
is no question but what we have the 
power to do that. The only matter is 



24576 CONGRESSIONAL RECORD-SENATE September 22, 1982 
would it be prudent to exercise it. I 
understand that, and I wish we could 
get on to a debate about it. 

Article III clearly gives us the power 
to withdraw the appellate jurisdiction 
of the Supreme Court, to set its pa­
rameters. It gives us the power to 
create and to totally abolish the lower 
Federal courts. It states it. It is clear. 
It is explicit. The question is, Is it pru­
dent to exercise it in a particular case? 
That is fair game and I am willing to 
debate it. 

They talk about stripping the courts. 
They all voted for the Voting Rights 
Act. It stripped away the jurisdiction 
of the lower Federal courts in the 
South to hear voting rights cases. 

The Senate is already on record as 
indicating taking away jurisdiction of 
Federal courts with regard to busing. 
There is a long history where Con­
gress, under its power under article 
III, adjusted the jurisdiction of the 
Federal courts. There is nothing new 
or novel about it. We have that power. 
Again, the question is, in a particular 
context, Is it prudent to exercise it? 

Mr. President, I should like to get 
down to what I think is a fundamental 
question in this country: Who ought 
to be making, as a matter of federal­
ism and separation of power, the fun­
damental policy questions? 

As the framers envisioned it under 
federalism and separation of powers, 
in this particular matter it would be of 
State and local concern. That is exact­
ly what Senator HEt.Ms is asking that 
we return to, and I support it, and I 
ask my colleagues to support him. 

Senator HEI.Ms is really raising the 
broader question which every Ameri­
can senses in his political bones, that 
somehow or other we no longer make 
policy decisions in this country. We do 
not do it on abortion. We do not do it 
on busing. We do not do it on prayer. 
We do not do it on a whole host of 
things. Do you know who does it? The 
elite in the Supreme Court, the Feder­
al judiciary, with lifetime appoint­
ments, no accountability, moving ever 
and ever into the policymaking role. 

It concerned the framers. That is 
why they gave us checks and bal­
ances-dealing with the jurisdiction of 
the courts, appointment to the courts, 
creation of the courts, the amending 
process. They gave us a whole range of 
processes. 

They said to the legislative body, the 
principal policymaker, "Here are some 
tools you can use to maintain your 
prerogatives and powers as the princi­
pal policymakers." 

The curious thing is that as the 
courts continue to encroach upon our 
power, the hue and cry goes up in the 
Senate, by this minority group, "Let 
them do it. There is nothing we can do 
about it.'' 

I ask you the wholly platonic ques-
tion: Who guards the guardians? The 
guardians are who in this case? Appar-

ently, the Supreme Court. They know 
better than State and local govern­
ment in these matters. But what if 
they overstep their bounds? What op­
tions do we have? None, we are told. I 
hate to use the word, but ultimately, I 
guess, we just pray, pray that they do 
it right-but do not pray in school for 
it, because that violates the Constitu­
tion, according to the elitists. 

I think the American people know 
nonsense when they see it. That is one 
great and comforting thing in this 
country. If you let it get back to the 
American people and let them deliber­
ate about it and use their common­
sense, they would come up with a 
better answer than this. 

That is the whole underlying theo­
retical premise of the U.S. Constitu­
tion-representative government. That 
is our great contribution to the politi­
cal institutions of the world, in our 
time. That is why we are the envy of 
the world, because we have represent­
ative government. We are willing to 
trust the deliberative process to set 
fundamental policy course and direc­
tion in this country. We do not want 
elitists doing it-self-appointed, self­
annointed, lifetime appointees. They 
have their role, but this does not 
happen to be one of them. 

Mr. President, I know that my time 
is running out. I have said my piece, 
and I should like to conclude on this 
note, to remind my colleagues as they 
come up to vote in a few minutes on 
the matter of cloture: My distin­
guished colleague from North Caroli­
na has been taking a lot of public 
abuse of late because of his willingness 
to stand firm. Certain provincial news­
papers contend that he has lost his 
clout as he gets a majority vote in the 
Senate. But, more important, out in 
the land the people are with him. 
Those are the people who are with 
him, and in this artificial atmosphere 
of the Nation's Capital, sometimes it is 
hard to perceive that. 

Senator HELMS is correct on the 
moral question. He is correct on the 
constitutional question. He has the 
support of the majority of the U.S. 
Senate on this issue, if it could ever 
get to a vote. I know down deep in my 
political bones that he has the support 
of the American people throughout 
the land. 

It is a simple, elementary question: 
Do you trust State and local govern­
ment to decide whether there ought to 
be voluntary prayer in the classrooms 
of this country? I opt for the latter, 
and happily and proudly so, and I 
salute my distinguished colleague 
from North Carolina for showing the 
leadership on this very important 
matter. 

I thank the Senator from Connecti­
cut. 

The PRESIDING OFFICER. The 
Senator from Connecticut. 

Mr. WEICKER. Mr. President, I 
should like to make one comment to 
my distinguished friend from North 
Carolina. I agree that he articulates 
the other side of the issue from this 
Senator very well, but he makes a 
statement about leaving this matter to 
State and local governments. 

Just so that I not be accused of 
finger pointing on the Senate floor, I 
will use my own State of Connecticut 
as an example. When it was left to 
local and State governments, even 
after the Constitution had been writ­
ten, we had a fusion of church and 
state. 

For example, in Connecticut, Con­
gregationalism was the official religion 
of the State of Connecticut, and it was 
disestablished in 1818. Indeed, it was 
Thomas Jefferson who wrote to a con­
gregation of Baptists in Danbury, 
Conn., in 1802, and he said at that 
time: 
LErrER BY THOMAS JEFFERSON TO A COMMIT­

TEE OF THE DANBURY BAPTIST AsSOCIATION, 
JANUARY 1, 1802 

The affectionate sentiments of esteem 
and approbation which you are so good as to 
express towards me, on behalf of the Dan­
bury Baptist Association, give me the high­
est satisfaction. My duties dictate a faithful 
and zealous pursuit of the interests of my 
constituents, and in proportion as they are 
persuaded of my fidelity to those duties, the 
discharge of them becomes more and more 
pleasing. 

Believing with you that religion is a 
matter which lies solely between man and 
his God, that he owes account to none other 
for his faith or his worship, that the legisla­
tive powers of government reach actions 
only, and not opinions, I contemplate with 
sovereign reverence that act of the whole 
American people which declared that their 
legislature should "make no law respecting 
an establishment of religion, or prohibiting 
the free exercise thereof," thus building a 
wall of separation between church and 
state. Adhering to this expression of the su­
preme will of the nation on behalf of the 
rights of conscience, I shall see with sincere 
satisfaction the process of those sentiments 
which tend to restore to man all his natural 
rights, convinced he has no natural right in 
opposition to his social duties. 

I reciprocate your kind prayers for the 
protection and blessing of the common 
Father and Creator of man, and tender you 
for yourselves and your religious associa­
tion, assurances of my high respect and 
esteem. 

THOMAS JEFFERSON. 

I do not think that it was contem­
plated by the Founding Fathers, that 
every State and locale should do its 
own thing; but, rather, that religious 
freedom was something which be­
longed to the whole Nation. It was a 
whole nation that opened its arms to 
the people of this world, as the only 
nation in the history of civilization to 
say there is no State religion. That 
means no national religion, no State 
religion, no municipal religion, no offi­
cial religion period, no merging of the 
civil authority with the religious au­
thority. That was what was intended, 
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so that religion in this Nation would 
always be a personal and not an offi­
cial act. 

Mr. EAST. Mr. President, will the 
Senator yield for a point I should like 
to make? 

Mr. WEICKER. Without losing my 
right to the floor. 

Mr. EAST. My answer to that is that 
at the time of the founding of this 
country and the first amendment, the 
purpose of the first amendment was to 
forbid the establishment of a national 
religion. But I remind the Senator 
that at the time of the founding of 
this country, we had a great variety or 
relationships between church and 
state, depending upon the particular 
colony. 

In Massachusetts, for example, there 
was a very close fusion of church and 
state. In Rhode Island there was none 
at all. You had no officially estab­
lished church. 

In North Carolina and Virginia, for 
example, you had an official church 
that was Anglican, but other churches 
were allowed or formed. 

So they had great diversity which re­
flects the great strength of the Feder­
al system, and that is what Madison 
was defending. 

The Senator from Connecticut was 
saying that he did not think the Con­
necticut solution was good, and ulti­
mately the good people of Connecticut 
decided it was not, and so it is gone, 
and that is true in North Carolina. 

But it evolved over time through de­
cisions at the State and local level. 
That is what the framers intended by 
the first amendment, and all Senator 
HELMs is trying to do is shore that up 
again. 

Mr. WEICKER. Mr. President, I ask 
unanimous consent that the Senator 
from North Carolina and I not be con­
sidered as violating the two-speech 
rule and that I do not lose my right to 
the floor, so we may debate this for 1 
minute here. 

. The Senator then is saying that an 
official religion proclaimed by one of 
the States of the Union is all right; is 
that correct? 

Mr. EAST. I think it would be very 
imprudent for them to do it, and I 
would not support it. Fortunately not 
1 of the 50 States has done it. 

So the distinguished Senator from 
Connecticut conjures up a chamber of 
horrors that simply does not exist. 

Mr. WEICKER. But we both agree it 
did exist and the Senator is arguing 
for State and local government being 
able to establish their religion. 

Mr. EAST. I am saying that is what 
was intended by the first amendment 
by the framers of the U.S. Constitu­
tion. If they had not meant that they 
would never have gotten it ratified be­
cause the State of Virginia, for exam­
ple, would no more let this new Consti­
tution dictate to them the relationship 
between church and state. All they 

were saying is we do not want any na­
tional church but we in Virginia will 
decide that relationship and North 
Carolina, Massachusetts, and Con­
necticut will also. 

That is the fundamental point that 
has been completely lost in all of this 
discussion. 

Mr. WEICKER. Is that the position 
of the Senator from North Carolina? 

Mr. EAST. Pardon? 
Mr. WEICKER. If the Senator will 

yield, is that the position of the Sena­
tor from North Carolina? 

Mr. EAST. What position? 
Mr. WEICKER. Is the position that 

the Senator just enunciated his inter­
pretation of the position of the Found­
ing Fathers and the Constitution? 

Mr. EAST. Many of the individual 
statesmen have been opposed to a 
close relationship of �c �· �~�u�r�c�h� and state. 
Madison would be one. But Madison 
was willing to let the good people of 
Connecticut decide that, or Pennsylva­
nia, or North Carolina. What he did 
not want is a national Congress dictat­
ing. 

Now we have the irony of the Su­
preme Court dictating the national re­
ligion of secularism. They have turned 
Madison on his head. 

Mr. TSONGAS. Mr. President, will 
the Senator yield? 

Mr. WEICKER. I just wish to once 
again ask my good friend from North 
Carolina whether or not he believes 
this is a matter best left to the States 
and local governments. 

Mr. EAST. Yes; that is what the 
framers intended and it has evolved 
over a period of time, and I am willing 
to do it today. I am willing to trust the 
people at the State and local level to 
decide if they want voluntary prayer 
in their schools. I am willing to trust 
their good judgment. 

I might reserve the right to person­
ally disagree with them, but I am will­
ing to trust their good judgment. I 
have confidence in American grass­
roots democracy. I am very Jeffersoni­
an, I guess, and I do not think I need 
to publicly apologize for it. But I am 
willing to defend the premise. 

Mr. WEICKER. As I used the term 
"State religion," I mean by that any 
official fusion between the civil au­
thority and religious authority. If a 
State chooses to do so by the Senator's 
words they should be permitted to do 
so. 

Mr. EAST. The framers would be 
making the point at the State level. 
But the point is to have established an 
official church is one thing. I think 
there is universal opposition to that in 
America. 

But to stamp out every vestige of 
traditional belief in the public institu­
tions of America can virtually end in a 
national religion of secular humanism, 
and that goes contrary to everything 
the first amendment stood for. 

Mr. WEICKER. I will conclude with 
these remarks. I am here arguing the 
first amendment. 

I wish to make something clear. I 
think that is a slightly different case 
from the one the Senator cites in his 
last remark. 

I am standing here for that first 
amendment which says not only that 
Congress shall make no law respecting 
the establishment of a religion-and 
this gets to the point the Senator 
must make-or prohibiting the free 
exercise thereof. 

So let us make no mistake about 
what we are defending here. I am de­
fending the first amendment freedoms 
in terms of religion. "Congress shall 
make no law respecting an establish­
ment of religion or prohibiting the 
free exercise thereof." 

But what is really very illuminating 
to this Senator is the remarks of the 
distinguished Senator from North 
Carolina which would permit the in­
terpretation, and I will use the kindest 
words, insofar as State and local gov­
ernments are concerned that in the 
strictest legal sense it is the position of 
the Senator from North Carolina that 
yes, indeed, they could establish a par­
ticular faith as being the official faith 
of that governmental entity. 

I am sorry that I intruded on the 
good Senator from Massachusetts. 

I yield the floor to the distingushed 
Senator from Massachusetts for the 
purpose of debate without losing my 
right to the floor and without this 
being considered as the end of the 
speech for the purposes of the two­
speech rule, and I ask unanimous con­
sent that I regain the floor 1 minute 
before the time for the cloture vote to 
take place. 

The PRESIDING OFFICER. With­
out objection, it is so ordered. 

The Senator from Massachusetts is 
recognized. 

Mr. TSONGAS. Mr. President, as an 
increasingly disinterested observer of 
the last colloquy, I must say that the 
likelihood that the Senator from Con­
necticut is going to convince the Sena­
tor from North Carolina is equal to 
the likelihood that the Senator from 
North Carolina is going to convince 
the Senator from Connecticut. 

I also point out, before I begin, that 
indeed if Thomas Jefferson had the 
sentiment and political position as as­
cribed to him by the Senator from 
Connecticut and if he were in the 
Senate today the Senator from North 
Carolina, Senator HELMS, would be 
raising money to defeat him. 

So the Founding Fathers had a cer­
tain advantage of being alive when 
they were alive and not around today. 

Can one imagine Thomas Jefferson, 
John Adams, and the great Founding 
Fathers engaged in the conversations 
we have had on this floor for the last 3 
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weeks? They would have gone back to 
their farms. 

Mr. President, the issue before this 
body today, is not school prayer. This 
is not a school prayer debate. Rather, 
the real issue, the only isue, is wheth­
er, as a matter of policy and constitu­
tional law, this "most deliberate 
body"-the U.S. Senate-is going to 
adopt a device whereby each time a 
decision of the Supreme Court and 
lower Federal courts offends a majori­
ty of both Houses of Congress the ju­
risdiction of the Federal courts to hear 
that issue will be stripped away by the 
Congress. I do not believe that is a 
system the framers intended nor one 
that we should strive to institute. 

Supreme Court decisions interpret­
ing the Constitution establish binding 
precedents which are subject to 
change by the people through the 
process of constitutional amendment. 
The framers provided in article V a 
means of changing the Constitution 
and deliberately made it difficult to 
achieve. Article V provides: 

The Congress, whenever two-thirds of 
both Houses shall deem it necessary, shall 
propose Amendments to this Constitution, 
or, on the Application of Legislatures of 
two-thirds of the several States, shall call a 
Convention for proposing Amendments, 
which in either Case, shall be valid to all In­
tents and Purposes, as Part of this Constitu­
tion, when ratified by the Legislatures of 
three-fourths of the several States or by 
Conventions in three-fourths therefore, as 
the one or the other Mode of Ratification 
may be proposed by the Congress • • • 

It is central to our system of govern­
ment that ordinary legislation can be 
changed through ordinary legislation, 
and the Constitution only through 
amendment. 

Throughout our history there have 
been legislative attacks upon the 
power of the Supreme Court to pro­
tect constitutional rights. The Jeffer­
sonian Democrats proposed to use im­
peachment as a vehicle for removing 
justices whose constitutional views 
were distasteful to the dominant party 
in Congress. In the 1920's, the propo­
nents of State sovereignty sought to 
take away the power of the Supreme 
Court to review decisions by State 
courts on constitutional questions. 

In 1937, President Franklin Roose­
velt proposed legislation to pack the 
Supreme Court with new justices who 
agreed with his constitutional philoso­
phy. The Court packing plan was de­
feated. The McCarthyites of the 1950's 
unsuccessfully sought to persuade 
Congress to limit Supreme Court juris­
diction over unconstitutional Federal 
and State programs aimed at alleged 
subversives. In 1964, some Senators 
and Congressmen attempted to elimi­
nate Federal court jurisdiction over re­
apportionment. 

In the past, despite the discontent 
with particular Supreme Court deci­
sions, the Congress has wisely rejected 
these attempts to overturn constitu-

tiona! decisions of the Supreme Court 
through legislative fiat. 

If Congress had adopted these pro­
posals, it would have radically altered 
our constitutional system of govern­
ment. Thus, whenever a momentary 
majority in Congress disagreed with a 
Supreme Court decision, it could 
change that decision by simple stat­
ute. The Supreme Court would be the 
final arbiter of the Constitution, as 
the Founding Fathers contemplated, if 
and only if their decisions satisfied a 
momentary majority in Congress. If 
they did not, Congress would strip 
them of their authority to decide 
these issues. 

The Helms amendment would strip 
the jurisdiction of the Supreme Court 
and lower Federal courts in school 
prayer cases. What is next? Tomorrow 
why not preclude the Supreme Court 
from deciding freedom of speech cases, 
or maybe freedom of the press, or the 
right of the people to peaceful assem­
bly? Why not forbid the Supreme 
Court from hearing any claim asserted 
under the Bill of Rights or under any 
other provision of the Constitution? 
As you can see under this scheme, 
Congress could have unlimited author­
ity to turn the Supreme Court and the 
Constitution upside down and inside 
out. It would represent an unparalled 
and unprincipled attack upon our Fed­
eral judicial system. There would be 
no boundaries or limits to Congress 
powers. This is not what the framers 
had in mind when they constituted 
our tripartite system of government. 

Alexander Hamilton, in the Federal­
ist Papers, declared that the Constitu­
tion is not only fundamental law, it is 
the will of the people, and the courts 
are its guardians. He said that the 
Constitution is the highest manmade 
law; any legislative act contrary to it 
must be held void by the courts, since 
"the interpretation of the laws is the 
proper and peculiar province of the 
courts." Hamilton denies that this 
makes the courts superior to the legis­
lature. In fact it "only supposes that 
the power of the people is superior to 
both; and that where the will of the 
legislature, declared in its statutes, 
stands in opposition to that of the 
people, declared in the Constitution, 
the judges ought to be governed by 
the latter rather than the former." 

We must not allow the passions of 
today to sweep under the rug the con­
stitutional safeguards embodied in our 
Constitution. As the Supreme Court 
stated nearly 40 years ago in West Vir­
ginia State Board of Education against 
Barnette: 

The very purpose of the Bill of Rights was 
to withdraw certain subjects from the vicis­
situdes of political controversy, to place 
them beyond the reach of majorities and of­
ficials and to establish them as legal princi­
ples to be applied by the courts. One's right 
to life, liberty, and property, to free press, 
freedom of worship and assembly, and other 
fundamental rights may not be submitted to 

vote: they depend on the outcome of no 
elections. 

The function of judicial review is al­
located to an independent judiciary in 
order to prevent the accumulation of 
power in one department of the Gov­
ernment. As Hamilton wrote in the 
Federalist Papers, it could not be ex­
pected "that men who had infringed 
the ConstitUtion in the character of 
legislators would be disposed to repair 
the breach in the character of judges." 
Thus, a constitutional system that im­
poses limitations on the authority of 
the legislative branch also requires an 
independent branch to determine 
whether legislation comports with the 
constitutional limitations; otherwise, 
the legislature would have the power 
both to enact and to judge the law, 
and there would be no check on its 
proper exercise of its powers. 

This is exactly what the Helms 
amendment does. It allows the Senate 
to enact and judge its own laws-in 
this case, school prayer-without ever 
having to answer to Federal judicial 
review. This is exactly the opposite of 
what the Founding Fathers intended. 

Further, without the ability of the 
Supreme Court to review the decisions 
of State and lower Federal courts 
there would be varying interpretations 
of the same Constitution, with no op­
portunity for resolution. 

If Members of this legislative body 
and the people of the United States 
want prayer in public schools, the 
avenue for change is a constitutional 
amendment, not a change by statute. 

Imagine, if you will, a wrecking ball 
slowly chipping away at a building. 
This is exactly what we would be 
doing to the foundations of the Feder­
al judiciary by passing this ill-con­
ceived legislative proposal. I remind 
my colleagues that those freedoms you 
cherish today could be canceled to­
morrow if we allow constitutional deci­
sions of the Supreme Court to be 
changed by simple statute rather than 
by constitutional amendment. 

Mr. President, I would like to read 
into the RECORD letters and statements 
I have received from both religious 
and secular organizations opposing the 
school prayer amendment. 

B'NAI B'RITH WoMEN, 
Washington, D.C., September 1982. 

Hon. PAUL E. TSONGAS, 
U.S. Senate, 
Washington, D. C. 

DEAR SENATOR TSONGAS: As president of an 
organization of 120,000 women from all 
parts of the country, I am writing to express 
our opposition to the voluntary school 
prayer amendment to the debt ceiling bill. 

Our members hold strong views on the 
subject of school prayer, views that for the 
most part were forged during their school 
years when such prayers were routinely 
said. They realize full well the pressures to 
conform to saying prayers that are not 
really reflective of their religious beliefs and 
they know from first hand experience the 
toll exacted from being perceived as "differ-

' 
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ent." We firmly believe that the place for 
prayer is not in the public schools. We have 
churches, synagogues, mosques and homes 
for prayer; we resist the notion that prayer 
belongs in public schools. As American 
women who belong to one of the largest 
non-Christian denominations in the coun­
try, we urge you to work toward defeat of 
the prayer amendment. 

Sincerely, 
DOROTHY BINSTOCK, 
International President. 

UNITED CHURCH OF CHRIST, 
OFFICE FOR CHURCH IN SOCIETY, 
Washington, D.C., August 16, 1982. 

Hon. PAUL E. TSONGAS, 
U.S. Senate, 
Washington, D. C. 

DEAR SENATOR: The Office for Church in 
Society of the United Church of Christ is 
opposed to the passage of school prayer leg­
islation that will come up during senate con­
sideration of temporary debt limit increase. 

We are opposed to legislation permitting 
prayer as part of regular classroom proce­
dure in public schools because such activity 
would blur the distinction between church 
and state functions and, it would overturn 
by statute the Supreme Court rulings on 
prayer. Further, the various proposed 
school prayer bills remove constitutional 
protections afforded to our citizens through 
the lower federal courts and Supreme 
Court. 

We urge that you not attempt to pass leg­
islation promoting prayer as part of regular 
classroom activity in public schools because 
such activity would violate the rights of 
those whose religious beliefs or non-beliefs 
are in the minority, and would promote 
state control over a function that rightfully 
belongs to religious groups and the family. 

Sincerely, 
CONSTANCE STREET, 

Policy Advocate. 

WASHINGTON, D.C., 
September 20, 1982. 

To: Senator TsoNGAS. 
From: National Council of the Churches of 

Christ. 
Subject: Opposition to Helms' prayer bill. 

The National Council of Churches op­
poses the Helms amendment to the debt 
ceiling bill that would deny federal courts 
jurisdiction to hear cases involving school 
prayer. 

The N.C.C. has testified that prayers in 
public school would force children of minor­
ity religions to choose between acceding to 
prayers of the majority that are in conflict 
with their own religious upbringing, and 
branding themselves as nonconformists by 
asking to be excused from such prayers. 

Authorizing states and localities to insti­
tute school prayers would be unwise because 
it would tend toward fifty or more different 
meanings of the Religion Clauses of the 
First Amendment from one state to an­
other. 

Such authorization is unnecessary because 
children can pray in school now, anytime, 
anywhere. What they cannot do is to pre­
empt a public institution for oral, collective 
prayers at the expense of children of minor­
ity or no religion. 

Bar associations and legal scholars have 
denounced Senator Helms' efforts to make 
an "end run" around the proper process for 
amending the Constitution and for trying to 
"whittle away" the co-equal powers of the 

federal judiciary. Please do what you can to 
oppose such efforts. 

Sincerely, 
DEAN M. KELLEY, 

Director, 
Religious and Civil Liberty. 

RESOLUTION ON PRAYER IN PuBLIC SCHOOLS 
Whereas in a Policy Statement entitled 

"The Churches and the Public Schools," 
adopted June 7, 1963, the Governing Board 
of the National Council of the Churches of 
Christ in the U.S.A. said: "Neither the 
church nor the state should use the public 
school to compel acceptance of any creed or 
conformity to any specific religious 
practice ... "; 

Whereas the same Policy Statement also 
stated: "The Supreme Court of the United 
States in the Regents' Prayer Case has rules 
that 'In this country it is no part of the 
business of government to compose official 
prayers for any group of the American 
people to recite as part of a religious pro­
gram carried on by the government.' We 
recognize the wisdom as well as the author­
ity of this ruling .. .''; 

Whereas the same Policy Statement con­
tinued: "We express the conviction that the 
First Amendment to our Constitution in its 
present wording has provided the frame­
work within which responsible citizens and 
our courts have been able to afford maxi­
mum protection for the religious liberty of 
all our citizens .. .''; 

Whereas the President of the United 
States has recently announced his intention 
to propose to Congress a constitutional 
amendment which could lead to the rein­
statement of group prayer in public schools; 

Whereas the recitation of prescribed non­
denominational prayer demeans true reli­
gion by denying the traditions of faith 
groups while imposing on some children re­
ligious practices which are offensive to 
them; and 

Whereas there is a danger that the rights 
of members of minority religions would not 
be adequately protected: Therefore, be it 

Resolved, That the Governing Board of 
the National Council of the Churches of 
Christ in the U.S.A.: 

Reaffirms its belief, as set forth in the 
Policy Statement on "The Churches and 
the Public Schools" that "Christian nurture 
and the development and practice of Chris­
tian worship are unescapable obligations of 
the congregation and the family"; and 

Reaffirms its support of the Supreme 
Court language describing the First Amend­
ment as providing no role for government in 
prescribing or providing for prayer in public 
schools. 

Policy Base: The Church and the Public 
Schools, adopted by the General Board, 
June 7, 1963. 

UNITARIAN UNIVERSALIST ASSOCIATION, 
Washington, D.C., September 21, 1982. 

Hon. PAUL E. TSONGAS, 
U.S. Senate, 
Washington, D. C. 

DEAR SENATOR TSONGAS: On behall of the 
Unitarian Universalist Association of 
Churches, I am writing to ask that you 
oppose the Helms School Prayer Amend­
ment to the debt ceiling legislation now 
pending in the Senate, H.J. Res. 520. 

Our denomination considers participation 
in religious expression, or the choice not to 
engage in religious expression, a very pri­
vate and personal matter. We do not believe 
that the public schools have any proper role 
to play in this area. At the 21st Annual 
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General Assembly of our Association in 
June of this year, a Resolution was passed 
entitled, "Public Education, Religious Liber­
ty and the Separation of Church and 
State." In pertinent sections, the Resolution 
voices support to: 

"Uphold religious neutrality in public edu­
cation, oppose all government mandated or 
sponsored prayers, devotional observances, 
and religious indoctrination in public 
schools; ... " 

"Uphold the principle of judicial review, 
and oppose all efforts to deny the federal 
courts jurisdiction over school prayer ... " 

"Uphold the principle enunciated by the 
United States Supreme Court that all levels 
of government must remain respectfully 
neutral with regard to all religions;" 

We appreciate your consideration of our 
views on this matter. 

Sincerely, 
ROBERT z. ALPERN, 

Director. 

AMERICAN BAPTIST CHURCHES, USA, 
Washington, D.C., September 21, 1982. 

DEAR SENATOR: American Baptists have a 
long-held historical belief in the right of in­
dividuals to freely practice their religion 
and to be free from state-imposed conformi­
ty of practice. We see that freedom chal­
lenged in Senator Helms' school prayer 
amendment to the debt limit bill. We urge 
you to defeat this amendment. 

As Baptists, we believe that prayer is a 
vital part of the encounter between God 
and Man. But we believe that it is a person­
al encounter that is only trivialized when 
made part of a ritualistic group recitation. 

Further, we believe that prayer is a sub­
ject to be taught in our homes and in our 
churches. We reject the view that a state, or 
any of its employees, by virtue of their 
status alone, are qualified to compose or 
lead a prayer acceptable to all faiths. 

Finally, the separation of church and 
state mandated by the First Amendment 
prohibits the prescription of a religious 
practice by law. The rights protected by the 
Free Exercise clause are threatened when 
school children are expected to participate 
in a group prayer. The pressure to conform 
cannot be removed by a label of "voluntary" 
hung on a group prayer law. 

We urge you to support religious liberty 
and oppose the Helms' school prayer 
amendment. 

Sincerely, 
BARRY SAWTELLE, 

American Baptist Churches, USA, Office 
of Governmental Relations. 

AMERICAN BAPTIST RESOLUTION IN SUPPORT 
OF HISTORIC BAPTIST PRINCIPLES AGAINST 
STATE MANDATED PRAYER 
Baptists, both historically and presently, 

believe that religious faith must involve a 
vital encounter between persons and God, 
and no religious form should be substituted 
for this encounter. Thus, Baptists have long 
opposed any compulsion to conformity or 
coercion of conscience in religious belief or 
practice. While Baptists gather together in 
fellowship with other believers to pray and 
worship, we also affirm prayer to be a con­
stant part of our individual lives which does 
not need a prescribed form, or official sanc­
tion to be real and vital. 

Therefore the General Board of the 
American Baptist Churches, U.S.A.: 

Reaffirms our historic Baptist belief that 
religion should not be mandated and that 
prayers and religious practices should not 

-
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be established or prescribed by law or by 
public policy or officials; 

Supports the Supreme Court decision on 
prayer in the public schools and recognizes 
that it does not prohibit the free exercise of 
religion while sustaining the liberty of a 
free conscience; 

Opposes any attempt through legislation 
or other means. to circumvent the decision 
of the Supreme Court on mandated prayer 
in the public schools. 

POLICY BASE 
American Baptist Policy Statement on 

Human Rights, Adopted December, 1976. 
"As American Baptists we declare the fol­

lowing rights to be basic human rights, and 
we will support programs and measures to 
assure these rights: 

1. "The right of every person to choose a 
religion freely, to maintain religious belief 
or unbelief without coercion; the right for 
communities of faith to meet together to 
engage in public worship, to witness publicly 
to others, to speak prophetically from reli­
gious conviction to government and society, 
to live out religious beliefs, and to be free 
from governmental intrusion, coercion and 
control in the free exercise of conscience 
and religion;" 

American Baptist Convention Resolution 
on Separation of Church and State, Adopt­
ed 1964: 

"And we reaffirm our historic Baptist 
belief that religion should not be a matter 
of compulsion and that prayer and religious 
practices should not be prescribed by law or 
by a teacher or public school official." 

Adopted by the General Board of the 
American Baptist Churches-June, 1980; 
117 for, 2 against, 1 abstention. 

BAPTIST JOINT COMMITTEE ON PuBLIC 
AFFAIRs: PRAYER IN PuBLIC ScHOOLs 

Whereas the proper place of religion in 
public schools continues to be the subject of 
confusion among U.S. citizens, including our 
own Baptist people; 

Whereas Congress continues to be pres­
sured to act favorably on a proposed consti­
tutional amendment calling for prayer in 
public schools; 

Whereas Congress is likewise under severe 
pressure to pass bills seeking to remove 
challenges to state laws or local regulations 
returning prayer to public schools from the 
jurisdiction of federal courts; 

Whereas the Baptist Joint Committee on 
Public Affairs has consistently supported 
the U.S. Supreme Court's historic 1962 and 
1963 decisions striking down state-mandated 
prayer and Bible reading in public schools: 
Therefore be it 

Resolved that the Baptist Joint Commit­
tee reaffirm its support of the Supreme 
Court's decisions; be it further 

Resolved that the Baptist Joint Commit­
tee reassert its opposition to any and all 
proposed constitutional amendments which, 
under the guise of fostering "voluntary" 
prayer in public schools, would in fact un­
dermine those decisions; be it further 

Resolved that the Baptist Joint Commit­
tee oppose unalterably any and all legisla­
tive efforts to remove from federal court ju­
risdiction laws dealing with prayer in public 
schools; be it further 

Resolved that we recommit the Baptist 
Joint Committee to exercise a leadership 
role in the effort to defeat constitutional 
amendments and jurisdictional bills dealing 
with prayer in public schools in Congress 
while at the same time asking Baptist lead­
ers across the country to join us in seeking 
the defeat of such measures by communi-

eating their opposition to members of the 
U.S. Senate and House of Representatives; 
be it further 

Resolved that we call upon our denomina­
tional leaders to undertake a renewed effort 
to provide information to our Baptist people 
about the constitutionally appropriate place 
of religion in public schools and to educate 
our people about the dangers of any form of 
coerced religious exercises in said schools; 
and be it further 

Resolved that we seek the widest possible 
distribution of the newly reprinted pam­
phlet, "Religion in the Public School Class­
room" as one means of attaining the above­
stated objective. 

LUTHERAN COUNCIL IN THE USA, 
Washington, D. C. 

STATEMENT ON PRAYER IN THE PuBLIC 
ScHOOLS, SEPTEMBER 21, 1982 

On behalf of the Lutheran Church in 
America, the American Lutheran Church 
and the Association of Evangelical Lutheran 
Churches, I would like to express our strong 
opposition to the Helms amendment, which 
would restrict the jurisdiction of the federal 
courts to hear cases involving "voluntary 
prayer" in publlc schools. These churches 
have consistently supported the position ar­
ticulated by the Supreme Court in 1962 and 
1963 prohibiting state-mandated prayer and 
Bible readings in public school classrooms. 
The churches' positions on school prayer 
has been determined in their national con­
ventions at which congregational represent­
atives gather, and subsequent implementa­
tion of this policy position has taken place 
according to the churches' constitutions and 
by laws. 

The rationale for the churches' position is 
clearly articulated in the following excerpts 
of two church body statements: 

"Reading of Scripture and addressing 
deity in prayer are forms of religious ex­
pression which devout persons cherish. To 
compel these religious exercises as an essen­
tial part of the public school program, how­
ever, is to infringe on the distinctive beliefs 
of religious persons as well as on the rights 
of the irreligious. We believe that freedom 
of religion is best preserved when Scripture 
reading and prayer are centered in home 
and church, their effects in the changed 
lives of devout persons radiating into the 
schools and into every area of community 
life."-Adopted in 1964 by the American Lu­
theran Church gathered in convention. This 
position was most recently reaffirmed by 
the Church Council of the American Lu­
theran Church in 1981. 

"Parents, churches and school authorities 
would be better advised to direct their ef­
forts to programs for study of religion and 
the Bible in the public schools and to the 
formulation of types of programs which co­
ordinate the secular educational programs 
of the public schools with programs of a 
strictly religious nature conducted by the 
churches themselves, rather than to seek 
constitutional sanctions for devotional exer­
cises in public schools that have at most a 
minimal religious value, which invite the in­
trusion of sectarian influences into the 
public school system, risk the violation of 
the rights of religious freedom and are a po­
tential source of conflict in the communi­
ty.-Adopted in 1964 by the Lutheran 
Church in America in convention; this posi­
tion on school prayer was reaffirmed at the 
1980 convention of the LCA. 

Originally, these church bodies opposed 
proposed constitutional amendments on the 
school prayer issue. However, in recent 

years, these church bodies, which together 
count approximately six million members, 
have expressed their opposition to legisla­
tion which would strip the federal courts of 
jurisdiction in areas relating to "voluntary" 
prayer in public schools. In 1980, the Lu­
theran Council. acting on behalf of the 
ALC, LCA and AELC testified in the House 
opposing such a jurisdiction-limiting propos­
al. Such legislation could, in effect, set aside 
a nation-wide standard for religious freedom 
guaranteed by the Constitution and inter­
preted by the Supreme Court. We strongly 
maintain that the standard for determining 
which laws provide for truly "voluntary 
prayer" in public schools and which actually 
violate the First Amendment should be uni­
form throughout the United States. The 
proposal to limit court jurisdiction would 
result in individual states making final de· 
terminations on the school prayer issue-a 
situation which could lead to a "patchwork 
quilt" of interpretations as to what the First 
Amendment of the Constitution means in 
practice. Thus, we maintain that hearing 
cases involving voluntary prayers in public 
schools is not just a state or a local issue, 
but is properly within the jurisdiction of the 
Supreme Court. 

The precedent this legislation could set 
makes it transcend the public policy impli­
cations of permitting prayer in public 
schools; it touches upon the proper relation­
ship between Congress and the Supreme 
Court and also between the states and the 
federal government. Some have described 
the Helms proposal as a "backdoor" way of 
amending the Constitution, one which 
would bypass accepted procedures in an at­
tempt to sanction certain practices likely to 
be ruled unconstitutional if reviewed by the 
Supreme Court. 

We would maintain that the Helms 
amendment is an inappropriate and perhaps 
unconstitutional method for Congress to 
use to address the question of prayer in 
public schools. If implemented, this legisla­
tion could create new problems of interpre­
tation and could lead to unsuspected results 
in areas vitally touching on religious liberty. 
Besides opening the door to divisiveness in 
the community, it could prove to be the 
forerunner of other attempts to circumvent 
the decisions of the Supreme Court on key 
issues. It would be possible for Congress to 
follow the precedent set by this bill and 
remove from the jurisdiction of the Court 
other practices which could more funda­
mentally threaten religious liberty and in­
fringe upon constitutional rights. 

In an election year, it may seem politically 
desirable to approve what may be popularly 
perceived as a "vote for morality and 
prayer." However, we perceive the Helms 
amendment to be unnecessary from a reli­
gious point of view and unwise from a public 
policy perspective; we urge the Senate to 
reject this proposal. 

CHARLES V. BERGSTROM, 
Executive Director, Office tor Govern­

mental Affairs, Lutheran Council in 
the U.S.A. 

AMERICAN BAR AsSOCIATION, 
Washington, D.C., August 18, 1982. 

DEAR SENATOR: As the newly installed 
president of the American Bar Association, 
I write at this critical time to repeat, and re­
inforce strongly, the position of the ABA 
expressed by my predecessor, David Brink, 
opposing the many pending proposals to 
limit the ability of federal courts to act in 
abortion, school prayer and busing cases. I 
urge the Senate to reject any and all such 
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proposals offered as amendments to the 
debt limitation bill, H.J. Res. 520, currently 
under consideration. 

These proposals have been perceived by 
many as involving only positions for or 
against prayer, abortion or busing. But the 
truth is that they are unabashedly court­
stripping bills, and that is the reason that 
thoughtful Senators on both sides of the 
underlying controversial social issues should 
recognize these proposed amendments for 
what they really are and join in defeating 
them. 

The present proposed amendments are of­
fensive to our American governmental 
framework and processes on two grounds. 
First, the means by which these proposals 
attempt to change constitutional law dero­
gate the Constitution, the separation of 
powers and the restraint that traditionally 
and uniformly has been observed among the 
three branches of government. Second, the 
amendment procedure being used circum­
vents the normal legislative process by cou­
pling two unrelated measures of great im­
portance that deserve separate consider­
ation, by forcing uncritical consideration of 
both as a unit and by avoiding customary 
and appropriate advance study. 

As you well know, the ABA takes no posi­
tion on the issues of school prayer, abortion 
or busing, but is concerned that the penden­
cy of another highly emotionally-charged 
debate over prayer or abortion will obscure 
the fundamental flaw in all these proposals. 
We emphasize again that the issue is not 
prayer, abortion or busing; the real issue is 
the integrity of our tripartite system of gov­
ernment. The ABA has long opposed any 
legislative attempt to alter constitutional 
law through means other than constitution­
al amendment. We believe that the enact­
ment of any of these measures would consti­
tute an unprecedented attack on the Consti­
tution and the independence of the federal 
judiciary and establish unwise policy. Such 
proposals, if enacted, could be used in the 
future as precedents for effecting constitu­
tional changes that would impair other 
rights of all Americans, including propo­
nents of the present amendments. All such 
proposals should be vigorously resisted. 

We also reiterate that the serious consti­
tutional questions involved in these court 
limitation proposals deserve full consider­
ation in committee. Avoiding the healthy 
public debate currently underway in the Ju­
diciary Committee and injecting the unre­
lated court jurisdiction issue into the debate 
over the debt ceiling would do a grave dis­
service to both issues. 

We strongly urge that the Senate permit 
the normal legislative process to continue 
uninterrupted and to oppose any court­
stripping proposals. Consequently, we en­
dorse adoption of the pending Weicker and 
Baucus amendments. 

Sincerely, 
MORRIS HARRELL. 

AMERICAN FEDERATION OF LABOR 
AND CONGRESS OF INDUSTRIAL OR­
GANIZATIONS, 

Washington, D.C., September 17, 1982. 
LEGISLATIVE ALERT! 

DEAR SENATOR: The Helms amendment 
<No. 2031), now pending to H.J. Res. 520, 
the public debt ceiling legislation, threatens 
to destroy the integrity of our system of 
checks and balances. The Helms amend­
ment attempts to deny the federal judiciary 
its appointed role in interpreting the Consti­
tution. It seeks to do indirectly what its 
sponsor and supporters cannot do directly: 

to overrule Supreme Court Constitutional 
decisions by a simple majority vote of Con­
gress. 

Thus the Helms amendment is a blatant 
attempt to avoid the amendment process 
specified in the Constitution for changing 
settled constitutional rules; that is, approval 
by a two-thirds vote in each House of Con­
gress and ratification by three-fourths of 
the States. The unprecedented assertion of 
a Congressional power unilaterally to re­
strict constitutional guarantees through a 
statute poses profound risks to our most 
fundamental liberties. 

Given the dangerous implications of the 
Helms amendment, the AFL-CIO urges 
your opposition. 

Sincerely, 
RAY DENISON, 

Director, 
Department of Legislation. 

COMMON CAUSE, 
Washington, D.C., September 17, 1982. 

DEAR SENATOR: On Monday, September 20, 
the Senate will continue its consideration of 
Senator Helms' school prayer amendment 
to the debt ceiling bill. We urge your strong 
opposition to this amendment and to all at­
tempts to limit the debate. 

By removing lower and Supreme Court ju­
risdiction over cases of prayer in public 
schools, the Helms amendment attempts to 
alter and circumvent the Constitution and 
the fundamental precepts contained in the 
Bill of Rights. 

Senator Helms' school prayer proposal 
would subvert and compromise the principle 
that there are fundamental human rights 
beyond the reach of any government-not 
just beyond any elected executive, but 
beyond any government, including majori­
ties in a representative Congress or legisla­
ture. It compromises the principle because 
it presupposes a power in simple congres­
sional majorities to nullify or partially frus­
trate constitutional rights recognized by the 
judiciary. 
If Congress can deny those seeking to be 

free from "an establishment of religion" the 
usual right of access of the lower federal 
courts or to the Supreme Court on appeal 
ft:om the highest State court, then majori­
ties in the Senate and House can deny that 
access in cases seeking protection for all 
other constitutional rights, for example, 
freedom of the press. 

In a May 6, 1982 letter to Senator Strom 
Thurmond, Chairman of the Senate Judici­
ary Committee, concerning this bill, Attor­
ney General William French Smith stated 
that Congress may not "intrude upon the 
core functions of the Supreme Court." He 
further stated that on these First Amend­
ment constitutional issues, Congress does 
not have "unlimited power over Supreme 
Court jurisdiction." The Conference of 
Chief Justices of the state Supreme Courts 
also passed a resolution opposing legislation 
to restrict the jurisdiction of the federal 
courts. 

Common Cause has joined with numerous 
other national groups in publicly protesting 
these efforts. We ask your active support in 
rejecting the Helms school prayer amend­
ment and all other legislation which threat­
ens the independence and integrity of the 
courts. 

Sincerely, 
ARCHIBALD Cox, 

Chairman. 

NATIONAL LEGAL AID AND 
DEFENDER ASSOCIATION, 

Washington, D.C., September 21, 1982. 
Ron. PAUL E. TsoNGAS, 
U.S. Senate, 
Washington, D. C. 

DEAR SENATOR TSONGAS: I am writing on 
behalf of the National Legal Aid and De­
fender Association <NLADA> to urge your 
continued strong opposition to the court­
stripping school prayer amendment now 
pending to the debt-ceiling legislation, H.J. 
Res. 520. NLADA strongly opposes all legis­
lation which would deprive the federal 
courts of jurisdiction over constitutional 
questions. While we take no position on the 
substantive question of school prayer, we 
believe that the pending amendment is both 
unconstitutional and extremely unwise as a 
matter of policy. 

This amendment blatantly attempts to 
remove all federal court jurisdiction over 
the constitutional question of school prayer. 
This strategem represents a legislative at­
tempt to statutorily amend the Constitu­
tion. It stands as an unconstitutional en­
croachment on the federal judiciary's power 
to make final determinations on the mean­
ing of the Constitution. If enacted, it would 
enable a simple majority in Congress to 
change constitutional law whenever it 
wished to overturn an unpopular court deci­
sion. Thus, the most basic guarantees of the 
Constitution would become subject to the 
vicissitudes of prevailing political sentiment. 

Most tellingly even the states, to whom 
final jurisdiction would be given, oppose 
this measure. The Conference of State 
Chief Justices condemned the courtstrip­
ping approach in a January 30, 1982 resolu­
tion as "a hazardous experiment with the 
vulnerable fabric of the nation's judicial sys­
tems." The Conference warned that, absent 
Supreme Court authority over constitution­
al questions, " ... there will inevitably be di­
vergence in state court decisions, and thus 
the United States Constitution could mean 
something different in each of the fifty 
states. 

In an adversarial system of law there will 
always be parties dissatisfied with court de­
cisions. But for those wishing to change the 
federal courts' constitutional interpreta­
tions, the Constitution already provides a 
remedy. It is the constitutional amendment 
process. While we express no opinion what­
soever on a possible school prayer constitu­
tional amendment, we urge proponents of 
school prayer to pursue that route and to 
withdraw their misconceived challenge to 
the federal court system. 

Thank you for your consideration of our 
views. 

Sincerely, 
ELLEN JOSEPHSON. 

EQUAL JUSTICE FOUNDATION, 
Washington, D.C., September 20, 1982. 

Senator PAUL TsoNGAS, 
U.S. Senate, 
Washington, D.C. 

DEAR SENATOR TSONGAS: On behalf of the 
Equal Justice Foundation, I write to express 
opposition to the school prayer court-strip­
ping amendment offered by Senator Helms. 

The Equal Justice Foundation is a nation­
al organization of lawyers who commit one 
percent of their salaries to promote equal 
access to justice. The Foundation has no po­
sition on the substantive issue addressed by 
the proposed amendment. It is, however, op­
posed to any attempts to limit or deny 
access to the federal courts and Supreme 
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Court to hear any case arising out of a state 
school prayer law. 

Congressional attempts to alter federal 
court procedure to attain substantive goals 
violate constitutional separation of powers 
principle and undermine the independence 
of the federal judiciary. 

Attorney General William French Smith, 
four former attorneys general, former Su­
preme Court Justice Arthur Goldberg, and 
numerous constitutional law experts have 
expressed strong concerns over tampering 
with federal court jurisdiction through leg­
islation. We share their concerns and urge 
you to oppose the proposed amendment. 

Sincerely, 
SUSAN KELLOCK, 
Executive Director. 

NATIONAL EDUCATION ASSOCIATION 
LEGISLATIVE STATEMENT 

SCHOOL PRAYER 

NEA position 
The National Education Association sup­

ports the 1962 Supreme Court decision in 
Engel v. Vitale on prayer in the public 
schools. In that decision and others since 
then, the Supreme Court ruled that the 
schools may not sponsor prayer, even that 
which attempts to be denominationally neu­
tral in order to preserve the principle of sep­
aration of church and state. The Associa­
tion believes the classroom is an inappropri­
ate forum for religious instruction or the 
promotion of prayer which is better left to 
parents or the nation's churches, syna­
gogues, mosques, and temples. 

Discussion 
The First Amendment to the Constitution 

states "Congress shall make no law respect­
ing �~� establishment of religion or prohibit­
ing the free exercise thereof ... " The Su­
preme Court and lower federal courts on nu­
merous occasions since 1962 have ruled that 
required Bible reading or recitation of the 
Lord's Prayer or posting of the Ten Com­
mandments in the public schools are uncon­
stitutional. Despite rhetoric and myths, 
these decisions do not mean that a student 
is prohibited from saying a personal prayer 
in a public school building during schools 
hours or that a student is prevented from 
reading the Bible while on school grounds. 
School-sponsored religious exercises have 
been held to violate the Constitution as 
have requirements that students participate 
in religous activities. 

In an effort to circumvent federal court 
jurisdiction over the issue of school prayer, 
proponents are advocating enactment of leg­
islation to remove the issue from the juris­
diction of the Supreme Court and lower fed­
eral courts. The intent of such legislation is 
to undermine the Supreme Court rulings 
which prohibit school-sponsored prayer. En­
actment of such legislation would run 
counter to American tradition and religious 
liberties. 

Since no provision under current law re­
garding school prayer prohibits students 
from freely exercising their right, and since 
religious freedom and true voluntary prayer 
have never been outlawed in the public 
schools, legislation now pending in Congress 
is not only unconstitutional, but unneces­
sary. 

Under current law the following activities 
are permissible. 

Schools may use the Bible or other reli­
gious books as source books in religion class­
es. 

Schools may offer a course in the Bible as 
literature and history. 

Schools may offer instruction in compara­
tive religion. 

School facilities may be rented during off­
hours to religious groups if there is a gener­
al policy of renting to non-school organiza­
tions. 

Students may study the history of religion 
and its role in the story of civilization. 

Students may be allowed to leave school 
premises to receive religious instruction. 

References to faith in God in connection 
with patriotic or ceremonial occasions are 
permissible. 

The Administration has proposed a 
Constitutional Amendment which states, 
"Nothing in this Constitution shall be con­
strued to prohibit individual or group 
prayer in public schools or other public in­
stitutions. No person shall be required by 
the United States or by any state to partici­
pate in prayer." Such an amendment would 
permit group prayer and we ask, "Whose 
prayer?" 

Conclusion 
The National Education Association be­

lieves the public schools should remain neu­
tral in the area of religious activities. The 
principle of neutrality simply means the 
public schools are neither religious nor non­
religious. Neutrality as used by the Supreme 
Court is a bit broader, meaning showing nei­
ther favoritism nor hostility toward reli­
gion. The Association is, therefore, opposed 
to attempts to thwart the Supreme Court 
rulings whether those attempts emanate 
from the Legislative Branch or the Execu­
tive Branch of government. 

Mr. KENNEDY. Mr. President, I 
oppose the Helms amendment as an 
unconstitutional and unwarranted 
attack on the Supreme Court of the 
United States. The fundamental ques­
tion we are facing in the Senate has 
nothing to do with the issue of school 
prayer. The sole question is whether 
the proper way for Congress to ad­
dress the issue of school prayer is to 
enact legislation stripping the Su­
preme Court of jurisdiction to hear 
and decide cases on this issue. That is 
the wrong way to deal with the issue 
of school prayer, and I hope that the 
Senate will have the wisdom to reject 
this extremist attempt to deny the Su­
preme Court an important part of its 
constitutional jurisdiction. 

In 1961, in his first formal address as 
Attorney General of the United 
States, Robert Kennedy emphasized 
America's historic debt to law as the 
source of freedom: 

"Law is the link [tol freedom," he 
said. "We know that it is law which 
creates order out of chaos. And we 
know that law is the glue which holds 
civilization together." 

The amendment now before us is an 
attempt to break that bond. It is an 
attack on our basic freedoms. It is an 
insult to the Supreme Court and an 
affront to the Constitution. What is at 
stake is the preservation of the rule of 
law, the foundation on which all our 
other liberties rest. 

Despite suggestions to the contrary, 
there is no sound precedent for this 
scheme to abolish Supreme Court 
review of sensitive constitutional ques­
tions. 

In the frequently cited case of ex 
parte McCardle in 1868, the Supreme 
Court acquiesced in congressional 
action removing one avenue of review 
in habeas corpus cases. But this legis­
lation merely repealed a specific 1867 
statute authorizing certain habeas 
corpus claims of unconstitutional im­
prisonment arising out of the Civil 
War to be appealed to the Supreme 
Court. As the Court made clear in its 
subsequent decision in ex parte Yerger 
in 1869, Congress had left intact the 
broad authority of the Supreme Court 
under the Judiciary Act of 1789 to 
review lower decisions on habeas 
corpus. 

In a number of other circumstances, 
Congress has specified the particular 
methods by which judicial review can 
be sought. But Congress has never 
withdrawn the jurisdiction of the Su­
preme Court to decide constitutional 
issues. 

The power of Congress to regulate 
the jurisdiction of the Supreme Court 
is thus extremely limited. It can be ex­
ercised only in a manner consistent 
with the other basic guarantees of the 
Constitution. For example, the Bill of 
Rights prohibits Congress from pass­
ing laws which violate freedom of the 
press and other fundamental civil lib­
erties. 

Surely, Congress could not pass a 
law permitting the Supreme Court to 
hear appeals brought only by white 
persons, or by Protestants, or by men. 
Such legislation would clearly violate 
the guarantees of equal protection or 
freedom of religion. Even Senator 
HELMs, I suspect, would agree that 
such laws would be unconstitutional 
and could not stand. How then can 
Congress constitutionally enact legis­
lation preventing the American people 
from enforcing their religious free­
doms under the first amendment in 
the highest court of the land? 

As Oliver Wendell Holmes once 
wrote, the Supreme Court is a quiet 
place, but it is the quiet at the center 
of the storm. 

Throughout our history, there have 
been repeated efforts by Congress to 
overturn unpopular decisions of the 
Supreme Court by removing its juris­
diction in certain types of cases or by 
other means of undermining the 
Court's integrity and independence. 
Each of these schemes has failed-in 
large measure because Congress and 
the American people saw the true 
danger in such schemes and rejected 
them-as we must do today. 

As Members of the U.S. Senate, each 
of us took the following oath of office: 

I do solemnly swear that I will support 
and defend the Constitution of the United 
States against all enemies, foreign and do­
mestic; that I will bear true faith and alle­
giance to the same; that I take this obliga­
tion freely, without any mental reservation 
or purpose of evasion; and that I will well 
and faithfully discharge the duties of the 
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office on which I am about to enter, so help 
me God. 

Today, we are called upon to live up 
to that oath and to defend the Consti­
tution. 

In "A Man for all Seasons," Sir 
Thomas More was urged by a well­
meaning friend to bend the law to 
serve another end. Refusing, he asked: 

What would you do? Cut a great road 
through the law to get after the Devil? 

And his friend replied: 
I'd cut down every law to do that. 

And Sir Thomas More answered: 
When the last law was down, and the 

Devil turned round on you-where would 
you hide, the laws all being flat? This coun­
try's planted thick with laws from coast to 
coast, and if you cut them down do you 
really think you could stand upright in the 
winds that would blow then?" 

The same principle is at stake today. 
If we strike at the Supreme Court, we 
strike at the heart of the Constitution 
and the rule of law in America. That is 
why the Helms' court-stripping 
amendment must be defeated. 

Mr. KASTEN. Mr. President, today I 
wish to take a few minutes to reflect 
on how far the Senate has come over 
the past 3 weeks in dealing with the 
school prayer issue. 

Up to now, we have had 3 weeks of 
debate and two cloture votes. It is time 
to move forward on this issue. 

America wants Congress to restore 
the right of individuals to participate 
in voluntary, nondenominational 
prayer in schools _and other public fa­
cilities. 

The Helms amendment currently 
befug debated merely seeks to restore 
self-rule to the States with respect to 
school prayer-an autonomy reserved 
to the States from the very founding 
of our Nation. 

In the two decades since the Su­
preme Court ruled that prayer in 
public schools is not constitutional, 
the Court has been denying students 
the opportunity of beginning each 
classroom day with a prayer. It is 
ironic to note that we here, in both 
the House and the Senate, start each 
day's work by asking God's blessing on 
our efforts. The past 3 weeks of debate 
have centered on the question of 
whether or not Congress will grant to 
school children the very same privi­
lege we enjoy daily. 

Since the beginning of the 97th Con­
gress, we have made great strides in 
our effort to restore decisionmaking 
powers to the State and local level. 
This amendment would simply return 
the jurisdiction of school prayer deci­
sions to the State courts where reli­
gious freedoms were protected for 
nearly two centuries. In keeping with 
our goal to restore local autonomy, let 
us not stop short of upholding this 
fundamental right of voluntary prayer 
in our public schools. 

Mr. President, I stress that this is 
upholding the right to voluntary, not 

mandatory, prayer. This amendment 
does not require the States or local 
governmental agencies to author or re­
quire students to participate in pray­
ers. I believe that this wording suffi­
ciently addresses the concerns that 
have been raised in past congressional 
debate on the school prayer issue. 
Now, just as my colleagues who have 
made great efforts to protect the liber­
ties of those who choose not to pray, 
we must protect the rights of those 
who choose to participate in prayer, 
and uphold the religious freedoms af­
forded under the Constitution. 

Mr. President, in April 1979 this 
body twice passed legislation similar to 
that which we are considering today. 
Let us once again act according to the 
will of the American people by passing 
the Helms amendment and at last, re­
solving this issue. 

The PRESIDING OFFICER. The 
hour of 12 noon--

Mr. WEICKER. Mr. President, I just 
ask for recognition from the Chair, re­
serving the right--

The PRESIDING OFFICER. The 
Senator from Connecticut. 

Mr. WEICKER. I now yield the 
floor, but I ask unanimous consent 
that upon conclusion of the cloture 
vote that I be recognized. 

Mr. BAKER. Mr. President, I 
wonder if the Senator will withhold 
that request? I have no problem with 
his seeking recognition. 

Mr. WEICKER. I withhold. 
Mr. BAKER. I thank the Senator. 

CLOTURE MOTION 

The PRESIDING OFFICER. The 
hour of 12 noon having arrived, the 
clerk, under the previous order, will 
report the motion to invoke cloture. 

The bill clerk read as follows: 
CLOTURE MOTION 

We the undersigned Senators, in accord­
ance with the provisions of rule XXII of the 
Standing Rules of the Senate, hereby move 
to bring to a close debate on amendment 
number 2031, as modified, to the committee 
substitute to House Joint Resolution 520, a 
joint resolution to provide for a temporary 
increase in the public debt limit. 

Jesse Helms, John P. East, Roger W. 
Jepsen, Jeremiah Denton, Paul Laxalt, 
Paula Hawkins, Orrin G. Hatch, Bob 
Kasten, Harry F. Byrd, Jr., Steve 
Symms, S. I. Hayakawa, Don Nickles, 
Strom Thurmond, Charles E. Grass­
ley, Jake Gam, Malcolm Wallop, and 
Howard Baker. 

The PRESIDING OFFICER. By 
unanimous consent, the quorum call 
has been waived. 

VOTE 

The question is, Is it the sense of the 
Senate that debate on the Helms 
amendment No. 2031, as modified, 
shall be brought to a close? The yeas 
and nays are mandatory under the 
rule, and the clerk will call the roll. 

The assistant legislative clerk called 
the roll. 

The yeas and nays resulted-yeas 54, 
nays 46, as follows: 

[Rollcall Vote No. 347 Leg.] 
YEAS-54 

Abdnor Grassley Pell 
Armstrong Hatch Pressler 
Baker Hawkins Proxmire 
Bentsen Heflin Quayle 
Boren Helms Randolph 
Byrd, Huddleston Roth 

Harry F., Jr. Humphrey Sasser 
Cannon Jepsen Schmitt 
Chiles Johnston Simpson 
Cochran Kassebaum Stennis 
D 'Amato Kasten Stevens 
DeConcini Laxalt Symms 
Denton Long Thurmond 
Dole Lugar Tower 
Domenici Mattingly Wallop 
East McClure Warner 
Ex on Murkowski Zorinsky 
Ford Nickles 
Garn Nunn 

NAYS-46 
Andrews Eagleton Melcher 
Baucus Glenn Metzenbaum 
Biden Goldwater Mitchell 
Boschwitz Gorton Moynihan 
Bradley Hart Packwood 
Brady Hat field Percy 
Bumpers Hayakawa Pryor 
Burdick Heinz Riegle 
Byrd, Robert C. Hollings Rudman 
Chafee Inouye Sarbanes 
Cohen Jackson Specter 
Cranston Kennedy Stafford 
Danforth Leahy Tsongas 
Dixon Levin Weicker 
Dodd Mathias 
Duren berger Matsunaga 

The PRESIDING OFFICER <Mr. 
DURENBERGER). On this vote, the yeas 
are 54 and the nays are 46. Three­
fifths of the Senators duly chosen and 
sworn having not voted in the affirma­
tive, the motion is rejected. 

Mr. MOYNIHAN addressed the 
Chair. 

The PRESIDING OFFICER. The 
Senator from New York. 

Mr. MOYNIHAN. Mr. President, 
this was a final rejection of the radical 
right in this Chamber. May we now go 
forward with the business of the 
Nation, the Constitution intact and 
our purposes clear? Thank you, Mr. 
President. 

The PRESIDING OFFICER. The 
majority leader is recognized. 

Mr. BAKER. Mr. President, if I 
could have the attention of the 
Senate, I will try to make arrange­
ments for the remainder of this day. 

The PRESIDING OFFICER. The 
majority leader has been recognized. 
Senators desiring to conduct business 
may do so in the cloakrooms. 

The majority leader. 
Mr. BAKER. Mr. President, the 

Senate is not in order. 
The PRESIDING OFFICER. The 

majority leader is correct. The Senate 
is not in order. Will Senators desiring 
to conduct business retire to the cloak­
rooms to conduct their business so the 
majority leader may be heard? Can 
the Chair be heard? 

Mr. BUMPERS. Mr. President, the 
Senate is still not in order. The major­
ity leader is trying to tell us how we 
are going to proceed. Everybody wants 
to know. Let us have order. 
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The PRESIDING OFFICER. The 

majority leader. 
Mr. BAKER. I thank the Chair and 

I thank the Senator from Arkansas. If 
I may have the attention of the 
Senate I want to restate the situation 
and make a proposal. 

Mr. President, a cloture motion has 
been filed which will produce a vote 
tomorrow. I will consult with the mi­
nority leader and other principals in­
volved in the debate to try to set a 
time. I am thinking of another 12 
o'clock vote tomorrow. But I have a 
proposal to make in the meantime. 

As I indicated earlier, I have repre­
sented on the floor of the Senate from 
time to time that not only would the 
debt limit serve as a vehicle for Mem­
bers to offer amendments on abortion 
and prayer but other amendments as 
well. A number of Senators have indi­
cated they wish to offer other amend­
ments to this measure. We are coming 
down the home stretch. We have to 
finish this bill in some way, and I 
think we have to do it this week. 

I would like to make the proposal, 
Mr. President, that we temporarily lay 
aside the pending question, which is 
the Baucus second-degree amendment, 
and that until we have the next clo­
ture vote on the Helms amendment 
that other Senators may come to the 
floor and offer their amendments as 
they may wish on other subjects. 

In order to facilitate that, Mr. Presi­
dent, I now ask unanimous consent 
that the pending question, the Baucus 
second-degree amendment, be tempo­
rarily laid aside. I ask unanimous con­
sent that at 12 noon tomorrow, with­
out the requirement for a mandatory 
quorum under the provisions of rule 
XXII, that the Senate proceed to vote 
on the cloture motion against further 
debate on the Helms amendment. 

Mr. President, I also ask unanimous 
consent that during that period, from 
the time this order is granted, if it is 
granted, until the cloture vote tomor­
row on the Helms amendment, that no 
amendment dealing with abortion or 
prayer will be in order. 

Mr. LONG. I object. 
The PRESIDING OFFICER. Objec­

tion is heard. 
Mr. BAKER. Mr. President, I 

wonder if my friend from Louisiana 
can give me some indication whether 
or not all of my request, which I had 
hoped was persuasively presented, is 
objectionable to him or if only some is 
objectionable. 

Mr. LONG. Mr. President, only some 
of the request is objectionable. Not all 
of it. Some of it would be very pleas­
ing. 

Mr. BAKER. It is with great fear 
and trepedation that I put the next 
question: Will the Senator from Lou­
isiana share with me that part he 
finds objectionable? 

Mr. LONG. The Senator from Lou­
isiana has no objection whatsoever to 

someone offering an amendment that 
this Senator agrees with. [Laughter.] 
But he would be inclined to object to 
someone offering an amendment dis­
placing an amendment that the Sena­
tor has voted for, such as on the 
prayer amendment. He objects to dis­
placing this noble effort on the sub­
ject of school prayer with an amend­
ment which the Senator from Louisi­
ana disagrees with. 

Mr. BAKER. Mr. President, as the 
Senator knows, I, too, voted for clo­
ture. But the minority leader and I 
had a colloquy this morning discussing 
that at some point the Senate reaches 
that crossroad where it has to move 
ahead. I am determined, to the extent 
it is possible for me to do so, to redeem 
the commitment I have made that 
Senators will have a chance to offer 
other amendments. After we dispose 
of this issue there is still time, but, 
frankly, if we wait until we have dis­
posed of the prayer amendment before 
other Senators have a chance to offer 
amendments on other subjects, we are 
going to run this Senate over the 
weekend, next week, and do great 
damage to the prospects of getting out 
of here on October 1. 

Mr. JOHNSTON. Will the Senator 
yield? 

Mr. LONG. Will the Senator yield? 
Mr. BAKER. I yield first to the 

senior Senator from Louisiana. 
Mr. LONG. The Senator from Idaho 

<Mr. SYMMS) just made a proposal in 
the Finance Committee, a very good 
suggestion. He has a revenue measure 
and an amendment he would like to 
offer. He is looking for a horse on 
which to put the rider. The Senator 
from Louisiana would be delighted to 
give consent that the Senator's 
amendment could be offered on the 
bill. 

It all depends on what the amend­
ment is. I would like to know what it is 
that I am going to agree to. If the Sen­
ator from Texas is placing before us 
an amendment that he supports, or if 
there was one he did not support--

Mr. BAKER. I wonder how the Sen­
ator would feel if I would tell him, as I 
have before, that when everyone has 
had their day in court it is my inten­
tion to move to recommit the bill with 
instructions to report back forthwith. 
Would that change the view of the 
Senator from Louisiana? 

Mr. LONG. I would like to think 
about it. 

Mr. BAKER. Mr. President, I really 
hope the Senator from Louisiana will 
think about it and that we can arrange 
it on this basis because we do need to 
commit the time of the Senate to the 
consideration of other amendments. 

Mr. JOHNSTON. Will the Senator 
yield? 

Mr. BAKER. I yield. 
Mr. JOHNSTON. Is the Senator 

saying that at some point he is going 

to move to recommit the debt limit bill 
to come back with a clean bill? 

Mr. BAKER. Yes; that is my present 
intention. 

Mr. JOHNSTON. What are we doing 
all these amendments for if it is going 
to come back clean anyway? 

Mr. BAKER. Mr. President, there 
are some questions I can answer and 
some questions I should not answer. 
[Laughter.] 

Mr. JOHNSTON. If the Senator will 
further yield, does he mean to say we 
are going to stay here late into the 
night, maybe over the weekend, just to 
deal with a lot of amendments that 
are never going to see the light of day 
anyway? 

Mr. BAKER. It depends on whether 
I get my way or not. [Laughter.] 

As the Senator from Louisiana says, 
I have a great affection for those 
things that go my way. 

A motion to recommit with instruc­
tions might not pass or indeed the bill 
might not pass clean. So I have two 
big hurdles to get over. But for weeks 
now I have indicated, so that nobody 
thought I was taking them by sur­
prise, that at some point if we do not 
get this bill resolved we are going to 
have to pass a simple debt limit exten­
sion and it would be my intention to 
do that. I am reiterating now that it is 
my intention to do that if we do not 
deal with the question on its merits. 

Mr. JOHNSTON. If the Senator will 
permit one further comment, as some­
body who has voted for Senator HELMs 
on his prayer and abortion, and all of 
that, is it not really time that we do 
that now and save us all a lot of trou­
ble and get on with the business of the 
Nation? Why not do it right now, this 
minute? 

Mr. BAKER. I was engaged in a con­
versation with another Senator. I 
missed the first few priceless words. 

Mr. JOHNSTON. I am saying as 
someone who has supported this 
prayer amendment and all of that, is it 
not really time to face up to the fact 
that it is not going anywhere? It has 
been a brave fight. 

But it has been a losing battle and 
the battle is over with. Can we not 
now bring this matter to a close? 

Mr. MATHIAS. Right on. 
Mr. FORD. Mr. President, will the 

distinguished majority leader yield? 
Mr. BAKER. I yield to the Senator 

from Kentucky. 
Mr. FORD. Mr. President, I support 

the distinguished Senator from Louisi­
ana. There are several amendments I 
could not tolerate. I would have to 
object. If the Senator wants to move 
on unanimous consent, I hope there 
may be some amendments that come 
up that we could debate. But there are 
several amendments I would have to 
object to. I now put the Senate on 
warning and I hope I can be here 
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when the unanimous-consent request 
is proposed. 

Mr. BAKER. Mr. President, you can 
see where this leaves the majority 
leader. I regret it exceedingly. I do not 
criticize any Senator or even disagree 
with their point of view. I understand 
that there is here a device to prevent 
amendments from being added. There 
is jeopardy in temporarily laying this 
aside. That is an acceptable and hon­
orable tradition. Where it leaves me is 
that it is becoming increasingly diffi­
cult, maybe even impossible, to fulfill 
the commitments I made that other 
Senators could offer amendments. 

I recall discussing this with the 
junior Senator from Louisiana on the 
coal slurry amendment, I believe it 
was. I remember discussing with the 
distinguished senior Senator from 
Louisiana and the junior Senator from 
Indiana a sugar amendment. The list 
could go on and on. I told them we 
were going to make this a vehicle on 
which they could-add these things. 

If there is objection to this request, I 
may say it may not be possible to do 
that. -

Now, Mr. President, I withdraw my 
request. 

Several Senators addressed the 
Chair. 

Mr. BAKER. Mr. President, let me 
first yield to the distinguished Senator 
from Montana <Mr. BAucus), then the 
Senator from Louisiana and then the 
Senator from Arizona. 

Mr. President, the Senator from Ari­
zona was seeking recognition first. 
Would the Senator from Montana 
allow me to yield to him? 

Mr. BAUCUS. Yes, Mr. President. 
Mr. BAKER. I yield to the Senator 

from Arizona. 
Mr. GOLDWATER. Mr. President, I 

wonder if it is parliamentarily possible 
to suggest that we table the Helms 
amendment at this point? 

Mr. BAKER. In answer to the Sena­
tor's question, it is possible to do that, 
as indeed, it was done. 

Mr. GOLDWATER. I move to lay 
the Helms amendment on the table. 

Mr. MATHIAS. I ask for the yeas 
and nays. 

The PRESIDING OFFICER. The 
Senator from Tennessee has the floor. 
Does he yield for that purpose? 

Mr. BAKER. I yield. 
The PRESIDING OFFICER. The 

question is on agreeing to the motion 
to lay the amendment on the table. Is 
there a sufficient second? There is a 
sufficient second. 

The yeas and nays were ordered. 
The PRESIDING OFFICER. The 

clerk will call the roll. 
The bill clerk called the roll. 
The PRESIDING OFFICER. Are 

there any other Senators in the Cham­
ber wishing to vote? 

The result was announced-yeas 47, 
nays 53, as follows: 

89-059 0-86-25 (pt. 18) 

[Rollcall Vote No. 348 Leg.] 
YEAS-47 

Baucus Glenn Melcher 
Biden Goldwater Metzenbaum 
Boschwitz Gorton Mitchell 
Bradley Hart Moynihan 
Brady Hatfield Packwood 
Bumpers Hayakawa Pell 
Burdick Heinz Percy 
Chafee Hollings Pryor 
Chiles Inouye Riegle 
Cohen Jackson Rudman 
Cranston Kassebaum Sarbanes 
Danforth Kennedy Specter 
Dixon Leahy Stafford 
Dodd Levin Tsongas 
Duren berger Mathias Weicker 
Eagleton Matsunaga 

NAYS-53 
Abdnor Ford Nickles 
Andrews Garn Nunn 
Armstrong Grassley Pressler 
Baker Hatch Proxmire 
Bentsen Hawkins Quayle 
Boren Heflin Randolph 
Byrd, Helms Roth 

Harry F., Jr. Huddleston Sasser 
Byrd, Robert C. Humphrey Schmitt 
Cannon Jepsen Simpson 
Cochran Johnston Stennis 
D ' Amato Kasten Stevens 
DeConcini Laxalt Symms 
Denton Long Thurmond 
Dole Lugar Tower 
Domenici Mattingly Wallop 
East McClure Warner 
Exon Murkowski Zorinsky 

So the motion to lay the amendment 
<No. 2031, as modified) on the table 
was rejected. 

Mr. WEICKER addressed the Chair. 
The PRESIDING OFFICER. The 

Senator from Connecticut. 
Mr. BAKER. Mr. President, will the 

Senator yield. to me without losing his 
right to the floor? 

Mr. WEICKER. I yield to the distin­
guished majority leader for the pur­
pose of debate, without losing my 
right to the floor, without this being 
considered as the end of a speech for 
the purpose of the two-speech rule, 
and that I be rerecognized at the con­
clusion of the Senator's remarks. 

Mr. RANDOLPH. Mr. President, I 
suggest order. I cannot see the majori­
ty leader. I enjoy both seeing him and 
hearing him. 

The PRESIDING OFFICER. The 
Senate will be in order. 

The Chair recognizes the majority 
leader. 

Mr. BAKER. I thank the Senator 
from Connecticut for giving me this 
opportunity. 

Mr. President, it is clear that we 
have a problem. The amendment was 
not tabled. We did not get cloture. 
There is another cloture vote set for 
tomorrow. 

I regret that we were not able to 
temporarily lay aside this amendment 
and proceed, but I understand, and I 
will abide by that judgment, I have no 
alternative. 

I remind Senators that we will be on 
this now for the remainder of the day 
and tomorrow, until 12 o'clock, if we 
can get that agreement. 

CLOTURE VOTE AT 12 NOON TOMORROW 

At this time, I ·-ask unanimous con­
sent that the vote on cloture tomor-

row be at 12 noon, without the live 
quorum required by the rule. 

The PRESIDING OFFICER. Is 
there objection? The Chair hears 
none, and it is so ordered. 

Mr. BAKER. I thank all Senators. 
Mr. President, if cloture is invoked 

tomorrow, we will continue to debate 
the amendment as the rule requires. If 
cloture is not invoked tomorrow, we 
will take another look at what we do 
next. 

I remind Senators that we have to 
finish this bill, and I urge that we con­
sider doing that this week. 

Mr. President, will the Senator give 
me consent to yield to the Senator 
from North Carolina briefly, under 
the same terms and conditions? 

Mr. ROBERT C. BYRD. Mr. Presi­
dent, after the Senator yields to the 
Senator from North Carolina, will he 
yield to me? 

Mr. BAKER. May I yield to the mi­
nority leader first? 

Mr. HELMS. Yes. 
Mr. BAKER. I yield to the minority 

leader. 
Mr. ROBERT C. BYRD. Mr. Presi­

dent, there are at least two amend­
ments I should like to call up to this 
debt limit bill. -One is the job training 
bill. The other is the unemployment 
compensation amendment. 

I would be willing, after cloture to­
morrow, to forgo calling up those 
amendments on this measure, if we 
could have an understanding-they 
are both on the calendar-that they 
would be �c�~�l�l�e�d� up; and I would work 
hard to get an agreement on my side, 
say, for an hour on each of those 
measures. Just call them up and have 
an hour of debate and vote. 

I would hope I could work out other 
agreements similarly. Maybe we could 
or could not. Maybe we could not do 
that on those two. Following cloture 
tomorrow, if we could get some under­
standing such as that, I would be glad 
to support the majority leader's 
motion to recommit the bill and clear 
it of all amendments and get it back 
and have a vote on the passage of the 
debt limit bill, and dispose of it. 

Mr. BAKER. I thank the Senator. 
Mr. ROBERT C. BYRD. I offer that 

as food for thought for the majority 
leader, if he wishes. 

Mr. BAKER. As the old saying goes, 
I thank the Senator-! think. [Laugh­
ter.] 

I think the Senator knows that I 
cannot agree to that. There certainly 
would be an objection to it on our side. 

Mr. President, I still hope that the 
minority leader and I could cooperate 
on getting this bill resolved; because, 
notwithstanding that possibly every 
Senator has something to offer, 
almost every Member of the Senate 
has something they do not want. 

It may be that what we have done, 
unintentionally, is created a legislative 
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gridlock so that nothing can happen; 
and if that is so, that is just so. But at 
some point we will have to dispose of 
legislation on the debt limit, and we 
will have to address the questions as 
we proceed. 

Mr. President, I understand that the 
Senator from North Carolina does not 
now seek recognition, so, under the 
order previously entered, I yield the 
floor; and I believe the Senator from 
Connecticut will be recognized again. 

Mr. BUMPERS. Mr. President, will 
the Senator yield to me 1 minute 
under the same conditions? 

Mr. WEICKER. Mr. President, I ask 
unanimous consent that I may yield 
the floor to the distinguished Senator 
from Arkansas for a query--

Mr. BUMPERS. For an inquiry of 
the majority leader. 

Mr. WEICKER. Without losing my 
right to the floor, without this being 
considered as the end of a second 
speech for the purpose of the two­
speech rule, and that I be rerecognized 
at the conclusion of the Senator's re­
marks. 

The PRESIDING OFFICER. With­
out objection, it is so ordered. 

The Senator from Arkansas is recog­
nized. 

Mr. BUMPERS. Mr. President, I 
really intended to direct this question 
to the Senator from North Carolina, 
but I will direct it to the majority 
leader. 

I want you to know that I sympa­
thize with your plight. I think I under­
stand the reason why you cannot 
answer some questions being asked 
you. 

My question to the Senator from 
North Carolina is simply this: He has 
all the Senators on record with three 
cloture votes and a motion to table. I 
understand that his presses are run­
ning, his letters are going out, and he 
is going to mention the names of all 
those in the Senate who he thinks are 
against prayer in the schools. We are 
not, by the way. But how many more 
times do we have to vote on this? 

My question is simply this: What po­
litical advantage can there possibly be 
to getting everybody on record 10 
times instead of 9 times? The die is 
cast on this, I believe. We have a lot of 
work to do. We have people on both 
sides of the aisle who want to get back 
to their States and campaign. 

We have a very serious bill here, in 
the form of a debt ceiling bill. We 
have a continuing resolution that, in 
my opinion, will take us a minimum of 
a week, going late at night, to pass. So 
why would the Senator from North 
Carolina not let the majority leader do 
what he knows he will have to do, and 
that is to recommit this bill right now, 
bring it back, and let us pass it and let 
us get on with the things we have to 
do? 

I really am pleading with the Sena­
tor from North Carolina. 

Mr. HELMS. If the Senator will for­
bear, I will answer his question. He is 
not asking a question; he is making a 
speech. 

Mr. BUMPERS. The question is 
there, Senator. Answer it. 

Mr. HELMS. I think the majority 
leader will tell you that I have cooper­
ated with him every step of the way. 
He is not dealing with just one Sena­
tor. 

I understand that the Senator is 
against prayer in schools. That is your 
and Senator MoYNIHAN's right. But 
when a majority of Senators vote in 
favor of school prayer, Senator MoY­
NIHAN nevertheless gets up and shouts, 
"The radical right has been defeated." 
Well, the Senator from North Caroli­
na did not get up and shout, "The rad­
ical left has been defeated." 

The Senator can play politics if he 
wishes with this issue, but the fact re­
mains that the American people want 
prayer restored to their schools. 

Mr. ROBERT C. BYRD. Mr. Presi­
dent, if the Senator will yield, I hope 
Senators--

Mr. BUMPERS. That is all right; 
leave him alone. I am still on my feet. 
I will be happy to engage in this 
debate. 

Mr. HELMS. Mr. Minority Leader, I 
have sat silent in the face of all sorts 
of abuse directed to the people who 
are trying to restore prayer in the 
schools. Certainly, you are on record. 
But would you, as the minority leader, 
back up on something to which you 
are dedicated? 

Mr. ROBERT C. BYRD. Mr. Presi­
dent, I do not know why the Senator is 
pointing his finger at me. [Laughter.] 

I was simply going to suggest that 
Senators on both sides be careful with 
their statements. 

Mr. HELMS. I am glad that point 
has finally been made, because 
throughout this debate--

Mr. ROBERT C. BYRD. If the Sen­
ator wants to point his finger at me, I 
will be glad to debate him, if he wishes 
to engage in some debate. But I have 
no intention of pointing my finger at 
him or any other individual in the 
Senate. 

Mr. HELMS. I was in the same posi­
tion some years ago when Senator 
Mansfield pointed his finger at me 
during a tense moment. I took no of­
fense. 

What is the Senator's question? 
Mr. BUMPERS. The Senator's ques­

tion is this: We have voted three times 
on cloture on this amendment. We 
have now voted on a tabling motion. 
All of us who opposed to this unconsti­
tutional court-stripping measure are 
on record. Now, without disparaging 
the Senator from South Carolina, he 
has a right to do what he wants to do, 
but it is my subjective feeling--

Mr. HELMS. Now the Senator 
moved me across the line. 

Mr. BUMPERS. I am sorry-North 
Carolina. 

My point is this: We are on record. It 
is my belief that this is all political 
and has been since the first cloture 
vote. But whether it is or not, I am not 
attempting to substitute my judgment 
for yours. Surely, the Senator has ev­
erybody on record enough. Why will 
he not let the majority leader ask for 
unanimous consent right now or just 
say that he acquiesces in the majority 
leader's moving to recommit this bill? 

Mr. HELMS. The majority leader 
does not take his instructions from 
me, and I will say that if the majority 
leader wishes to proceed, that is a 
judgment uniquely his to make. 

Mr. BUMPERS. If he moves to re­
commit this bill right now and it 
comes out without amendment, are 
you saying that the Senator from 
North Carolina has no objection? 

Mr. HELMS. I have no objection to 
any decision that the majority leader 
wishes to make. I may not like it, or 
agree with it, but he after all is the 
majority leader. The Senator from Ar­
kansas is not the majority leader, nor 
is the Senator from North Carolina. 

I have not attempted at any step of 
the way to dictate to the majority 
leader. That would be presumptuous. 

Mr. BUMPERS. Was not a deal cut 
that all these social issues would be 
put on this bill? 

Mr. HELMS. What is the Senator 
talking about when he says "a deal 
cut"? 

Mr. BUMPERS. Did not the majori­
ty leader suggest at the very beginning 
of this session that these issues should 
be put on the back burner until the 
eocnomy and other matters the 
Senate had to consider were in fact 
considered? Was that not a concession 
the majority leader made to the Sena­
tor from North Carolina? 

Mr. HELMS. The majority leader, to 
my knowledge, never said "put them 
on the back burner." Those are the 
Senator's words. 

Mr. BUMPERS. I am just character­
izing that. 

Mr. HELMS. That was the Senator's 
characterization. 

Mr. BUMPERS. I am not saying the 
majority leader used the precise 
words. 

Mr. WEICKER. Mr. President, a 
parliamentary inquiry. 

The PRESIDING OFFICER. The 
Senator will state it. 

Mr. WEICKER. My inquiry is 
whether or not the Senator from Con­
necticut has the floor. I yielded for 
the purpose of a query of the Senator 
from Arkansas. I was wondering 
whether or not I still have the floor. 

The PRESIDING OFFICER. The 
Senator from Connecticut is correct. 
He does have the floor. 

Mr. WEICK.ER. Mr. President, I do 
not mean to cut off the Senators. I am 
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only trying possibly to get into the 
time. I might be helpful in the situa­
tion. I do not wish to cut off my good 
friend from Arkansas or my good 
friend from North Carolina. 

So I will be glad to yield to both if 
they care to go ahead. I thought it was 
at an end. That is all. If he wishes to 
go ahead I will yield further. 

Mr. BUMPERS. It is at an end. I do 
not care to pursue it any further. 

Mr. HELMS. That may be the best 
judgment the Senator will make all 
day. 

Mr. WEICKER. Mr. President, I ask 
unanimous consent that I may yield 
the floor to the distinguished Senator 
from Rhode Island <Mr. CHAFEE) for 
the purpose of debate without losing 
my right to the floor and without this 
being considered as the end of a 
speech for the purpose of the two­
speech rule, that I might be rerecog­
nized at the conclusion of the Sena­
tor's remarks, and that I be allowed to 
leave the Chamber while I have so 
yielded. 

The PRESIDING OFFICER <Mr. 
HUMPHREY). Without objection, it is so 
ordered. 

Mr. CHAFEE. Mr. President, I thank 
the distinguished senior Senator from 
Connecticut for the excellent job he 
has done in explaining this legislation 
and the effect that it has. 

Mr. President, I wish to continue dis­
cussing and quoting from the very apt 
and able testimony given by Prof. Law­
rence H. Tribe, of the Harvard Law 
School, before the House Judiciary 
Committee in June 1981. 

In that testimony, which was direct­
ed against court-stripping efforts of 
several pieces of legislation that were 
before the House subcommittee, Pro­
fessor Tribe had discussed Marbury 
against Madison, of course, the land­
mark 1903 decision of the U.S. Su­
preme Court, where he quoted fre­
quently the statements wherein the 
Court said: 

• • • and certainly cannot be forced to 
"close their eyes on the constitution, and 
see only [Congress'] law." 

He then went on to state: 
That Congress may control the timing and 

the context for federal judicial review of its 
own statutes does not imply that Congress 
may place its favorite laws behind a shield 
wholly impenetrable by federal judicial 
review. For Congress to do so would imper­
missibly condemn those federal judges 
before whom such enactments become rele­
vant in pending cases to serve as instru­
ments of constitutional disregard and defi­
ance. Authorized to decide a case, an Article 
III court must decide it constitutionally-or 
not at all. 

This came up in United States 
against Nixon in 1974: 

Beyond this internal requirement of adju­
dication according to a court's best effort to 
address all questions necessary to decision, 
to do so in accord with law, and to regard 
the Constitution as the "supreme law of the 
land" -beyond this, both the Supreme 

Court and all inferior courts created pursu­
ant to Article III are charged to resolve only 
actual cases or controversies, and are con­
comitantly barred from merely offering 
"opinions in the nature of [legal] advice." 

In other words, you cannot go to a 
Federal court and seek advice as you 
can in some State courts. 

This came up particularly in Muskrat v. 
United States, 219 U.S. 346, 362 <1911). See 
also Correspondence of the Justices, Letter 
from Chief Justice John Jay and the Associ­
ate Justices to President George Washing­
ton, August 8, 1793. 

What is a proper controversy? It is 
stated: 

To "constitute a proper 'controversy,'" an 
"asserti [onl [ofl a right [must bel suscepti­
ble of judicial enforcement." Maryland v. 
Louisiana, 49 U.S.L. Week 4562, 4565 <U.S. 
Supreme Court, May 26, 1981 ). 

It follows that Congress may not so 
truncate-so cut off the jurisdiction of 
an article III court. 

Mr. President, mind you, an article 
III court we are referring to those 
courts in the Constitution set up by 
article III including the Supreme 
Court and such lower courts as Con­
gress shall establish. 

It follows that Congress may not so trun­
cate the jurisdiction of an Artile III court as 
to empower it to "decide" a legal controver­
sy while denying it any means to effectuate 
its decision-or even, as in the ordinary de­
claratory judgment, at least to alter the 
concrete situation of the parties or the 
range of options open to them. 

Obviously, it is ridiculous to say that 
the court can decide a legal controver­
sy but has no means to effectuate its 
decision. 

Congress' broad authority to regulate the 
panoply of available remedies, in others 
words, stops short of the power to reduce an 
Article III court to a disarmed, disembodied 
oracle of the law lacking all capacity to give 
concrete meaning to its decision that one 
party won and the other lost. 

You can do this. This much at least 
is implicit even in article III's bar to 
adjudication at the behest of the party 
lacking any concrete standing in the 
outcome of the proceeding. 

This much, at least, is implicit even in Ar­
ticle III's bar to adjudication at the behest 
of a party lacking any concrete stake in the 
outcome of the proceeding. For a party ad­
vancing a legal argument in a court that has 
been rendered impotent in any meaningful 
degree to remedy the wrong complained of 
lacks, by definition, any stake beyond a citi­
zen's purely theoretical curiosity about how 
the case turns out. 

What Professor Tribe is saying here 
is that the courts are not set up for 
people to come before them and say 
how would this come out? There is a 
theoretical curiosity about how this 
case might be decided. That is not 
what the courts are for. The courts 
are for to render a decision in which 
one party wins and another party loses 
and then to execute that judgment in 
some fashion to remedy the wrong 
that is complained of and after that 
the courts are impotent and are use­
less. 

Professor Tribe then goes on and 
discusses two pieces of legislation that 
stripped the courts of their power that 
were being considered by the House 
Judiciary Committee. 

In those pieces of legislation, both of 
which would unconditionally deprive 
the inferior article III courts, that is 
the district and the circuit courts, of 
authority to issue-they would not 
have the authority to issue any re­
straining order or temporary or per­
manent injunctions or in the case of 
one of the pieces of legislation any au­
thority to issue any declaratory judg­
ment as well in any case arising out of 
a law restricting abortions. To do that 
was inconsistent with article III. 

Now, in that particular instance he 
was not discussing the prayer amend­
ment, but they are all the same. The 
thrust is absolutely the same. There is 
no difference. One dealt with abortion, 
and the one before us today deals with 
prayer. 

For an Article III tribunal thus defanged, 
but nonetheless seized of jurisdiction to 
"decide" a pregnant woman's anticipatory 
challenge to the validity of an abortion ban 
under which she is threatened with a crimi­
nal fine if she exercises her rights as de­
fined by Roe v. Wade, 410 U.S. 113 <1973), is 
reduced to whistling in the wind: if it rules 
the ban invalid and the threat unconstitu­
tional, as it should, it might as well send the 
woman its regrets. For the tribunal is for­
bidden to come to her aid in an anticipatory 
way-while there is still time-even without 
any showing that the state courts would, or 
even might, provide timely relief in proceed­
ings of their own. On the contrary, the ex­
pectation quite clearly is that the states will 
not do so-even though the pending stat­
utes, H.R. 73 and H.R. 900, would at least 
leave open the possibility of the Supreme 
Court's appellate review of such state court 
refusals. The point, it should be empha­
sized, is not that H.R. 900 and H.R. 73 guar­
antee that the pregnant woman's rights will 
be rejected in every court to which she goes 
for preventive relief; the point is that these 
restrictions would leave Article III tribunals 
with no way to compel the timely vindica­
tion even of the rights such tribunals find 
to be unconstitutionally jeopardized; and 
they in no way link this power vacuum to 
grounds for suppossing that state courts will 
vindicate the rights on their own or will be 
forced to do so by the Supreme Court 
before it is too late. A federal court placed 
in such a predicament has been emptied of 
the essential attributes of judicial power 
contemplated by Article III: "[For] Con­
gress ... to confer the jurisdiction and at 
the same time nullify entirely the effects of 
its exercise are not matters heretofore 
thought, when squarely faced, within its au­
thority."7 

Then Professor Tribe goes on to discuss 
the effect of those proposed laws that were 
being considered by the House Judiciary 
Committee. He says: 

Similarly, H.R. 869, H.R. 1079, and H.R. 
1180 would purport to strip all Article III 

1 Schneidennan v. United States. 320 U.S. ll8, 
168-69 <1943> <Rutledge, J., concurring). Cf. Ster­
ling v. Constantin, 287 U.S. 378, 403 <1932> 
<Hughes, C.J.) 
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courts of jurisdiction to "require the attend­
ance at a particular school of any student 
because of race, color, creed, or sex," and 
H.R. 761 would extend this ban to an ouster 
of jurisdiction "to make any decision, or 
issue any order, which would have the 
effect of requiring any individual to attend 
any particular school"-evidently for any 
reason. 

Now, obviously, the proposed legisla­
tion that was being considered dealt 
with school busing and the integration 
of the schools. 

This latter provision, insofar as it tells 
federal courts what "decision[sl" they may 
and may not make regardless of their view 
of the applicable law and facts, plainly con­
travenes United States v. Klein, supra. And 
all four provisons, insofar as they purport to 
rule out various pupil-assignment remedies 
regardless of whether any other decree 
could give effect to the court's constitution­
al determination, 8 appear to violate the re­
quirement that decisions made by Article 
III tribunals not be doomed to futility from 
the start. 

Mr. President, what he is talking 
about here is not what specifically is 
sought in the law, the proposed law, 
dealing with attendance in schools, 
with school busing or abortion or 
whatever it might be-in this case it is 
prayer-but what he is talking about is 
the ability to reduce the article III 
courts of this country to a nullity, that 
they are doomed to futility from the 
start. There is no point in their wast­
ing any time on a case because they 
cannot do anything about it. Thus we 
are engaged in this theoretical busi­
ness of deciding cases with no results. 

The same may be said with respect to 
H.R. 114, which attempts to strip all inferi­
or federal courts of jurisdiction, directly or 
indirectly, to "modify" the effect of any 
state court order so long as that order is or 
was reviewable by the state's highest judi­
cial body. If a federal court concludes that 
such an order was entered in violation of 
the Constitution; that opportunities to chal­
lenge and modify it within the state's judi­
cial system were and remain constitutional­
ly inadequate; and that the individual 
whose rights the order violated, now a party 
properly before the federal court, will con­
tinue to be unconstitutionally prejudiced by 
the order unless it is promptly modified by 
that federal court, then following the man­
date of H.R. 114 would render the court 
powerless to give its conclusion any effect 
whatever. 

The view has at times been expressed that 
Congress is beyond not only to equip what­
ever federal courts it creates with subject 
matter and remedial jurisdiction sufficient 
to satisfy the implicit demands of Article III 
but also to create such lower federal courts 
in the first instance <how many? where?) 
and to vest them with all the jurisdiction 
that Article III allows, see Martin v. Hun­
ter's Lessee, 14 U.S. at 330-31, at least to the 
degree that the effective protection of con­
stitutional rights under modern conditions 

• Cf. North Carolina v. Swann, 402 U.S. 43 <1971) 
<invalidating state statute that rules out busing 
remedy even where needed to correct de jure segre­
gation>. 

so requires. 9 The consistent rejection of this 
position-a position perhaps rendered more 
plausible by the Civil War Amendments 
than it was when Justice Story announced it 
in Hunter's Lessee-might be thought to 
preclude its adoption now. But such rejec­
tion of the Story view should not be permit­
ted to obscure the underlying principle-one 
never rejected by any court-that no Article 
III tribunal that Congress elects to create, 
whether under constitutional compulsion or 
otherwise, may be crippled from birth with 
a defect of design fatal to the tribunal's ca­
pacity to fulfill a function indispensable to 
the "judicial power of the United States." 

I must say Professor Tribe is not a 
master of clarity. However, his points 
are well taken. Basically what he is 
saying, as I have said before, is that we 
did not set up these article III courts 
to cripple them from birth with a de­
fective design fatal to the court's ca­
pacity to fulfill a function indispensa­
ble to the judicial power of the United 
States. 

Mr. MOYNIHAN. Mr. President, will 
the Senator yield for a question? 

Mr. CHAFEE. Yes; I would for a 
question. 

Mr. MOYNIHAN. This seems to me 
to be with respect to the central his­
torical and constitutional question 
that we deal with, to wit, did the ex­
ceptions clause extend to the vital 
functions of these tribunals which 
Justice Marshall said that "The prov­
ince of the court is to declare what the 
law is?" 

Do I take it to be the judgment of 
the distinguished Senator from Rhode 
Island that courts in order to be courts 
had to have that function, and no 
group of American lawyers, who were 
in the main at Philadelphia, would 
have conceived of the court in any 
other role? 

Mr. CHAFEE. I think the Senator is 
absolutely right in his question. I 
mean this is ridiculous. What were the 
courts for? Why are we setting them 
up? Why are we paying them? Why do 
we have a system of review when a 
court is merely to declare the law, an­
nounce it, and that is it? It cannot do 
anything about it; no injunctive 
powers, no powers of review, nothing. 
It is an absurdity, and that, of course, 
as the distinguished senior Senator 
from New York has mentioned, is way 
beyond-it was never in-the dreams 
of those distinguished citizens present 
in Philadelphia in 1788 and 1789. 

Of course, we have quoted extensive­
ly here from the Federalist Papers of 
Alexander Hamilton and he makes 
that very, very clear. 

I noticed, and the distinguished Sen­
ator was here earlier, perhaps, when 
somebody charged someone as being 
against school prayer. Wonderful. 
What a charge. Send the person away 
in shame, he is against prayer. 

• See Eisenberg, " Congressional Authority to Re­
strict Lower Federal Court Jurisdiction," 83 Yale 
L .J . 493 <1973>. 

Well, that is not the subject in this 
matter at all. And the Senator from 
New York has mentioned that many 
times. The subject has nothing to do 
with prayer. It has to do with the 
powers of the courts. 

If we were to have a discussion on 
prayer, if we want to bring forward a 
constitutional amendment that would 
permit prayer in schools under the 
Constitution, then that would be a dis­
cussion on school prayer. Are you for 
it or against it? Compulsory prayer or 
some substitute or some alternative. 
That is where you get to discussing 
the gist of prayer or nonprayer, but 
not under that measure that is before 
us today and that has been bedeviling 
us for these past 2 weeks. 

So the Senator is absolutely right in 
his suggestion that it deals with the 
capacity of a court to fulfill a function 
indispensable to the judicial power of 
the United States. 

Mr. MOYNIHAN. Will the Senator 
allow me to address him just this 
point? In other words, the issue, as he 
sees it, is it cannot be confined to 
prayer because if the principle applies 
to any aspect of the Constitution it 
must apply to all of them. So the free­
dom of the press may be at issue and 
habeus corpus may be at issue and the 
right to bear arms may be at issue. 

Mr. CHAFEE. The Senator has 
struck a telling blow there. 

Mr. MOYNIHAN. The right to bear 
arms. 

Mr. CHAFEE. The right to bear 
arms. Imagine this Congress, this body 
saying that the courts will have no au­
thority to enforce the constitutional 
provision that says a citizen's right to 
bear arms shall not be abridged. I 
wonder how that would go over with 
some of the proponents of this legisla­
tion if we extended it. Maybe we ought 
to have a substitute and substitute the 
right to bear arms for prayer. Maybe 
the sides would be reversed. 

Mr. MOYNIHAN. May I just inter­
vene to say that the Senator from 
Rhode Island will stand by his princi­
ples whatever the policy is. 

Mr. CHAFEE. I was going to say 
that there is no question that that was 
said facetiously. And I know I speak 
for the Senator from New York and 
the Senator from Connecticut that re­
gardless of what it is, it is wrong to 
proceed in this way and that is why we 
are carrying this on. That is why we 
are going into extended debate. That 
is why we have been through three 
cloture votes and presumably there is 
one set up, as I understand it, for 12 
o'clock tomorrow. 

I wish to thank the Senator from 
New York for his contributions. 

Mr. MOYNIHAN. I thank the Sena­
tor. 

Mr. CHAFEE. Mr. President, con­
tinuing quoting Mr. Tribe's testimony: 
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EXTERNAL LIMITS 

That Congress' jurisdiction-defining 
powers-in common with all other powers 
entrusted by the Constitution to the Na­
tional Legislature-are limited externally as 
well as internally may at times be forgotten, 
or obscured by sweeping dicta about plenary 
authority, but is undeniable all the same. 

"[Tlhe Constitution is filled with provi­
sions that grant Congress or the States spe­
cific power to legislate in certain areas; 
these granted powers are always subject to 
the limitation that they may not be exer­
cised in a way that violates other specific 
provisions of the Constitution."10 

Thus, whatever its "power to give, with­
hold, and restrict the jurisdiction of [feder­
al] courts ... , [Congress] must not so exer­
cise that power as to deprive any person of 
life, liberty or property without due process 
of law or to take private property without 
just compensation," Battaglia v. General 
Motors Corp., 169 F.2d 254, 257 <2d Cir. 
1948}, cert. den., 335 U.S. 887 <1948} <foot­
note omitted>, or to contravene any other 
provision in the Bill of Rights, or in the Bill 
of Attainder Clause or the Ex Post Facto 
Clause of Article I, Section 9, or in any 
other independent limitation or constraint 
imposed by the Constitution or its amend­
ments upon affirmatively authorized federal 
legislation. Were the law otherwise, Con­
gress could freely deny access to federal 
courts to all but white Anglo-Saxon Protes­
tants, or to all who voted in the latest elec­
tion for a losing candidate.•• If such conse­
quences are to be prevented, it must be the 
case that Acts of Congress are accorded no 
special immunity from independent consti­
tutional limits on national legislation simply 
because such Acts are cast in jurisdiction-de­
fining terms; the power to define and con­
trol the jurisdiction of federal courts is no 
talisman, somehow . dissolving otherwise 
fatal constitutional limit on what Congress 
has chosen to do. 

As with the internal limit upon the power 
of Congress to control jurisdiction, these ex­
ternal limits may derive from the interstices 
and implications of the text, structure, and 
history of the Constitution as well as from 
its explicit terms. Ex parte Garland shows 
as much, 12 and nothing in the logic of the 
situation counsels a more restrictive canon 
of constitutional interpretation here than in 
the identification of internal limits. 

Among the external constraints the Con­
stitution imposes upon all federal legisla­
tion, including legislation that regulates ju­
dicial authority, is the principle that no law 
may unjustifiably deter or disadvantage the 
exercise of a constitutional right. The Su­
preme Court recognized decades ago that 
constitutional rights could be jeopardized 
and ultimately destroyed not only by laws 
directly forbidding or penalizing their exer­
cise but also by laws making their exercise 
the occasion for withholding or withdrawing 
benefits or privileges that would otherwise 
be available.13 "It is inconceivable that 

10 Williams v. Rhodes, 393 U.S. 23, 29 <1968> <em­
phasis added). 

11 But see Ex parte Garland, 71 U.S. <4 Wall.> 333 
<1867) <former Confederate sympathizers cannot be 
denied access as advocates in cases before federal 
courts>. 

12 Id. 
13 See, e.g., Frost & Frost Trucking Co. v. Rail­

road Commission, 271 U.S. 581, 593-94 <1926). 

guaranties embedded in the Constitution of 
the United States may ... be manipulated 
out of existence," 14 by using the invocation 
of such guarantees as a trigger for suspend­
ing access to a valued service that govern­
ment would otherwise have extended. The 
fact that the service is one government 
could have chosen to abolish altogether is 
immaterial; it is the choice to withdraw 
something selectively when particular con­
stitutional rights are exercised that marks a 
law as an indirect burden upon such exer­
cise. And whenever a law has this character, 
it automatically becomes constitutionally 
suspect. Such a law is per se void to the 
extent it is intended to prevent or penalize 
the exercise of a constitutional right.15 And, 
to the extent the law's tendency to deter or 
disadvantage such a right is but an unin­
tended and incidental consequence of the 
measure, the law is valid only if demonstra­
bly necessary to the attainment of a compel­
ling governmental purpose-a purpose with 
respect to which the law is neither underin­
clusive nor overinclusive.16 

One particularly pernicious device 
through which a law might deter or disad­
vantage the exercise of a right is the tech­
nique of making the right's exercise ineligi­
ble for a generally available form of govern­
mental protection. 

The kind and degree of protection to pro­
vide-the combination of executive and judi­
cial enforcement authority to confer-is 
left, in the first instance, to the judgment of 
the legislature. But so fundamental is "the 
right of every individual to claim the protec­
tion of the laws, whenever he receives an 
injury." 17 that such protection cannot be 
suspended or reduced so as to abandon the 
enjoyment of selected rights to a jeopardy 
from which others are shielded. Govern­
ment even bears responsibility for the pri­
vate intimidation or harassment of citizens 
that it invites, whether directly 18 or indi­
rectly 19-including the abuse that it en­
courages by suspending or withholding ordi­
narily available devices of law enforce­
ment.20 

And then Professor Tribe cites some 
examples that we are talking about 
here, where he is saying that Govern­
ment even bears responsibility for the 
private intimidation or harassment of 
citizens that it invites, whether direct­
ly or indirectly, including the abuse it 

14 Id. quoted with approval in Western and South­
ern Li!e Insurance Company v. State Board of 
Equalization of California, 49 U.S.L. Week 4542, 
4546 <U.S. Supreme Court, May 26, 1981>. 

15 See United States v. Jackson, 390 U.S. 570, 581 
<1968>; Shapiro v. Thompson, 394 U.S. 618, 631 
<1968>; Frost & Frost Trucking Co. v. Railroad 
Commission, 271 U.S. at 593-94. 

15 See Shapiro v. Thompson, 394 U.S. at 634; Me­
morial Hospital v. Maricopa County, 415 U.S. 250, 
258 <1974>; Sherbert v. Verner, 374 U.S. 398, 404-07 
<1963). See also Thomas v. Review Bd. of Indiana 
Employment Security Div., 101 S.Ct. 1425, 1431 
(1981). 

17 Boddie v. Connecticut, 401 U.S. 371, 374 <1971>; 
Marbury v. Madison, 5 U.S. <1 Cranch> 137, 163 
<1803). 

18 See Lombard v. Louisiana, 373 U.S. 267 <1963> 
<property owners invited to invoke facially neutral 
trespass laws against blacks during sit-ins at restau­
rants>. 

19 NAACP v. Alabama, 357 U.S. 449, 462 <1958) 
<compelled disclosure of membership lists made 
government responsible for predictable private 
abuse that would result). 

20 See Gregory v. Chicago, 394 U.S. 111 <1969>; 
Feiner v. New York, 340 U.S. 315, 326-27 <1951> 
<Black, J., dissenting>; Z. Chafee, "Free Speech in 
the United States" 245 < 1948>. 

encourages by suspending or withhold­
ing the ordinarily available devices for 
enforcement. It gives as an example 
the law that compels the disclosure of 
membership lists. 

This is an example where Govern­
ment could be responsible, indeed the 
Government was responsible, for pre­
dictable private abuse that would 
result. You compel the NAACP in Ala­
bama, going back to the early days of 
civil rights, to disclose its membership 
lists. The law says all membership lists 
have to be disclosed. 

That is an invasion of privacy be­
cause the State government knew that 
predictable private abuse would result. 

Even more plainly, the Federal Govern­
ment is accountable for the public harass­
ment or persecution of citizens that predict­
ably results when it declares open season on 
them by placing the rights they seek to ex­
ercise in a " free-fire" zone, one that is ex­
pressly ineligible for the usual panoply of 
executive and judicial mechanisms for en­
forcing such rights through making state 
and local officials civilly and criminally 
liable for their abridgment. At least when 
surrounding rights are fully protected 
through such mechanisms, "denying the 
equal protection of the laws includes the 
omission to protect, as well as the omission 
to pass laws for protection." United States v. 
Hall, 26 Fed. Cas. 79 <C.C.S.D.Ala. 1871>. 

Congress' sweeping authority to define 
federal torts and crimes, for example, 21 
would confront an insuperable constitution­
al obstacle were that authority to be de­
ployed in such a way as to protect from hos­
tile state and local governmental activity 
only such constitutional rights as might 
meet political favor with the electorate at 
any given time. Thus, 42 U.S.C. § 1983 cur­
rently subjects to civil liability in federal 
court all who, under color of state law, de­
prive individuals of their constitutional 
rights; and 18 U.S.C. § 241 now makes crimi­
nal the willful deprivation of such rights by 
state and local officers, among others, who 
"threaten or intimidate any citizen in the 
free exercise or enjoyment of any right or 
privilege secured to him by the Constitution 
... , or because or his having exercised the 
same." 

Such harassment is not immunized from 
federal prosecution by the theoretical exist­
ence of state remedies against it. 22 Nor is 
such harassment immunized by the fact 
that it takes the form of arrests, searches, 
seizures, or interrogations under a patently 
void statute-one that could not possibly 
lead to a valid conviction; indeed, precisely 
such harassment is currently subject to pre­
ventive relief by federal injunction. See 
Younger v. Harris, 401 U.S. 37, 47-49 <1971}. 

Now imagine what would happen if Con­
gress were to amend 18 U.S.C. § 241 to make 
it inapplicable, or to limit its punishment to 
nominal fines, whenever the "right or privi­
lege" that had been subjected to threat or 

21 See, e.g., United States v. Hudson & Goodwin, 
11 U.S. <7 Cranch> 32 <1812> <federal courts have no 
authority to punish conduct without congressional 
enactment specifically defining the conduct as 
criminal>. 

22 See Screw& v. United States, 325 U.S. 91 <1945) 
<state police who beat black suspect to death may 
be federally prosecuted under 18 U.S.C. § 242 for 
willful deprivation of suspect's constitutional rights 
under color of law notwithstanding possible state 
prosecution for murder>. 
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intimidation was the right to an abortion, or 
the right not to have even "voluntary" pray­
ers conducted in one's public school, or any 
other of a short list of rights of which a ma­
jority in Congress happened to disapprove. 
It is unthinkable that such a law would, and 
unimaginable that it should, be upheld-not 
because Congress' reach in enacting it would 
have exceeded its grasp <Congress' power to 
define federal crimes and to regulate their 
punishment is at least as "plenary" as many 
of its other powers and is, if anything, 
broader than its power to control federal ju­
dicial jurisdiction> but because in its reach 
Congress would have collided with the 
rights that it had selectively sought to dis­
advantage. 23 

The same would follow if Congress were 
to withdraw from the reach of 42 U.S.C. 
§ 1983 the right to bring up one's children 
without undue public intrusion, or the right 
to end a pregnancy, or indeed any other spe­
cific right, thus subjecting to federal civil 
remedies at law and equity all actions under 
color of state law depriving citizens of their 
constitutional rights-except for the rights 
thereby left by Congress to fend for them­
selves. The fact that Congress' exclusion of 
selected rights might involve a linlit on the 
judicial branch rather than, or in addition 
to, the executive branch, obviously makes 
no constitutional difference so far as the ex­
ternal constraints on Congress' powers are 
concerned. 

Mr. President, I ask unanimous con­
sent that I may yield the floor to the 
distinguished Senator from Connecti­
cut without this being considered as 
the end of a speech for the purpose of 
the two-speech rule. 

The PRESIDING OFFICER. With­
out objection, it is so ordered. 

Mr. WEICKER. I thank the distin­
guished Senator from Rhode Island, 
both for his yielding and for the excel­
lence of his comments. I believe ef­
forts such as his have indeed reac­
quainted a Nation with the Constitu­
tion of the United States, and efforts 
such as his that have preserved some 
very basic freedoms that have been 
under attack here on the floor. 

Now, Mr. President, I would like to 
read a commentary which ran in the 
Sunday Express-News in San Antonio, 
Tex., on May 16, 1982. The column is 
entitled "State Approved Religion Just 
Will Not Work." It is written by a gen­
tleman by the name of Maury Maver­
ick. 

It starts off quoting the first amend­
ment of the U.S. Constitution, that 
"Congress shall make no law respect­
ing the establishment of religion . . ... 

You Presbyterians, Lutherans, Quakers, 
Methodists and Baptists deserve a pat on 
the back. It was your religious predecessors 
who saved our country one time long ago 
from having a state religion. Now the living 
must again save the country, but this time 
from the crazies of the Moral Majority who 
would have a football coach tell your kid 
how to pray. 

.. Whatever such a law·s other aims. it would fit 
too poorly <to pass muster under strict scrutiny> 
any objective other than the forbidden one of de­
terring or penalizing the rights excluded. 

Presbyterians, Lutherans, Quakers, Meth­
odists and Baptists flocked behind the 
banner of Thomas Jefferson and James 
Madison and were responsible for the enact­
ment of the famous "Virginia Bill for Reli­
gious Liberty." From that great document 
came the First Amendment of the Bill of 
Rights. In the face of the current threat 
against religious liberty, Jews with the 
vision of Leo Pfeffer of the American 
Jewish Congress, and Catholics with the 
courage of Father Robert Drinan will join 
in the fight for the continuation of separa­
tion of church and state. So will blacks. 
These three minorities will be the first to 
suffer. 

The idea of having a government-spon­
sored period for prayer finds its roots in the 
Book of Common Prayer of the Anglican 
church. That religious body persuaded Par­
liament to pass acts in 1548 and 1549 
making the Anglican way of prayer the offi­
cial and proper way to pray. Because of this, 
England was disrupted, and it became worse 
and worse as each new king or queen strug­
gled to impress his or her viewPoint upon 
the government on how to pray. 

Minorities in England, outraged by the 
Anglicans, came to these shores and, becom­
ing the majority in certain areas began peri­
ods of religious tyranny of their own. 

Justice Hugo Black, in the landmark case 
of Engel vs. Vitale, the decision Reagan and 
the other people of limited vision are now 
trying to oyertum, caught the spirit of reli­
gious liberty by writing: 

"By the time of the adoption of the Con­
stitution, our history shows that there was a 
widespread awareness among many Ameri­
cans of the dangers of a union of Church 
and State. These people knew, some of them 
from bitter personal experience, that one of 
the greatest dangers to the freedom of the 
individual to worship in his own way lay in 
the Government's placing its official stamp 
of approval upon one particular kind of 
prayer .... They knew the anguish, the 
hardship and bitter strife when zealous reli­
gious groups struggled with one another to 
obtain the Government's stamp of approval 
from each King, Queen or Protector .... " 

"But, Maverick," I can hear the innocents 
say who do not know their history, "all we 
want is a neutral prayer." 

A neutral prayer? Man alive, we already 
tried that and it didn't work! 

In Engel vs. Vitale and the State of New 
York caused the following "neutral prayer" 
to be read aloud: "Almighty God, we ac­
knowledge our dependence upon Thee, and 
we beg Thy blessings upon us, our parents, 
our teachers and our country." 

To this state-devised "neutral prayer" the 
Supreme Court declared, ". . . it is no part 
of the business of government to compose 
official prayers for any group of Americans 
to recite as a part of a religious program 
carried on by government." In other cases 
of the Supreme Court in situations where 
children ostensibly could refuse to partici­
pate, the result was to demean and intimi­
date those refusing. 

Whenever in this world there is state-ap­
proved, regimented and official religion, 
there is trouble, be it in Iran, Israel-where 
a reform rabbi is a lesser person than an or­
thodox rabbi-France, Spain or Roman 
Catholic South Ireland sitting next to An­
glican North Ireland. In our own century it 
has been the Jewish students who have, 
generation after generation, suffered at 
schools by being forced to participate in the 
Christian exercise of religion. How would 
you like a Jewish principal of a public 

school telling your Christian kid to pray a 
Jewish prayer? 

Priests, preachers, rabbis and mullahs can 
be tyrants just like anyone else. When our 
Texas ancestors signed the Declaration of 
Independence of the Republic of Texas, 
they understood how abusive clergymen can 
be and specifically described them in that 
great document as the ". . . eternal enemies 
of civil liberty, the ever ready minions of 
power, and the usual instruments of ty­
rants." There ain't nothing mushmouth 
about that language. 

But our brave forefathers didn't stop with 
the Declaration. They wrote into the Con­
stitution of the Republic of Texas, "Minis­
ters of the gospel, being by their profession 
dedicated to God and the care of souls, 
ought not to be diverted from the great 
duties of their functions: therefore no min­
ister of the gospel, or priest of any denomi­
nation whatever, shall be eligible to the 
office of the Executive of the Republic, nor 
to a seat to either branch of the Congress of 
the same." 

Our present Texas Constitution reads, 
"No money shall be appropriated or drawn 
from the treasury for the benefit of any sect 
or religious society; nor shall property be­
longing to the State be appropriated for any 
such purpose." The latter phrase means you 
don't turn a government funded public 
school over to the pope or a football coach 
for the purpose of student praying. 

Writing to John Adams, my hero Thomas 
Jefferson stated, "I never told my religion, 
nor scrutinized that of another. I never at­
tempted to make a convert, nor wished to 
change another's creed. I have ever judged 
of others' religion by their lives ... for it is 
from our lives and not from our words, that 
religion must be read." 

Don't you see the danger in the proposed 
constitutional amendment urged by the lu­
natics and as now adopted by President 
Reagan? What the goofy crowd wants to do 
is to take away the right of the federal judi­
ciary to protect you or me if the state does 
violate religious liberty. 

Years ago I wrote to a famous jurist and 
asked him to inscribe on the flyleaf of a 
book those words about liberty which he 
had written and which he considered his 
best comment on the subject. 

The judge was a deeply religious man, but 
he knew the state ought to keep its nose out 
of prayer and the courts should be available 
to prevent state abuse of religion. From a 
chamber of the Supreme Court, the jurist 
took pen in hand and wrote these words 
back to me, words that can make your spine 
tingle, and even weep. 

"Under our constitutional system, courts 
stand against any winds that blow as havens 
of refuge for those who might otherwise 
suffer because they are helpless, weak, out­
numbered, or because they are non-con­
forming victims of prejudice and public ex­
citement." 

Then he concluded with a personal note, 
"In love of freedom and country. Washin£­
ton, D.C. 1962. Sincerely, Hugo Black." 

Mr. President, there you have in 
very succinct form one of the aspects 
of the argument being made here, on 
the Senate floor. My good friend, the 
Senator from Montana <Mr. BAucus), 
will surely be here to argue the three 
separate but equal branches of Gov­
ernment in opposition to this amend­
ment, that is, we should not strip the 
courts of their function to protect us 
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should the legislative and executive 
branches fail to do so. I prefer to come 
at this head-on in substance as being a 
violation of the first amendment of 
the Constitution. I do not want any­
body's nose in the religious affairs of 
my family-not my children, not me, 
not my wife; nobody. It is nobody's 
business. It is a matter between me 
and the Creator. 

I ask those of adult age, if this is 
such a good idea, why not impose it on 
all 232 million Americans? That would 
include all those of voting age. Why 
shuffle this off to be practiced upon 
the children? How about all 232 mil­
lion having to stand up and recite a 
state prayer? 

I think we know what would happen. 
Whoever made that suggestion would 
not last very long on the local school 
board. They would not last very long if 
they were a Governor. They would not 
last very long if they were a Senator. 
Kids cannot vote. We are going to tell 
them what is best for them. Why not 
teach them the Constitution of the 
United States because, indeed, the 
whole country has forgotten that. 
That is what the trouble is. 

I remember, around the time of Wa­
tergate, several enterprising young re­
porters that worked for one of the net­
works going into a supermarket in 
Miami, Fla. I remember this as if it 
were yesterday. They had the Bill of 
Rights on a clipboard, not one word 
changed, as if it were a petition. They 
would ask people coming in if they 
would sign this petition, the Bill of 
Rights of the Constitution of the 
United States. Do you realize that 
over 75 percent would not sign it? And 
when they were asked why they would 
not sign it, over 50 percent said it was 
a Communist document. 

Now, that is how far we have come 
in understanding the origins of our 
own Government and in failing to un­
derstand our greatness. 

The United States is not No. 1 be­
cause of the number of its citizens. If 
that were the case, China, Russia, 
India, many other nations, would be 
preeminent in the world. 

We are No. 1 because of what ema­
nates from the mind. The reason why 
this Nation is No. 1 is that, we do have 
total freedom to think. Religious free­
dom is not a partial matter; it is a total 
freedom. 

That is what is at issue here. 
This is one of the moments in Amer­

ican history when American people 
are becoming reacquainted with their 
Constitution and what it stands for. 
Do not forget the men and women 
who wrote that document came off 
some very harsh experiences. 

Even with the proximity in time of 
their having been exiled or their 
having left persecution and death, 
they were bound to forget very quick­
ly. Certainly we can be forgiven as a 
generation when earlier generations of 

Amercians, much closer to the time 
period of the Revolution, killed those 
who believed in the Mormon faith as 
they trecked West. Certainly we can 
be forgiven for not understanding 
what that document said when resi­
dents of Salem, Mass., put to death 19 
of their own in the name of religion. 
And they were only a few years away 
from their own persecution. 

But because we have that excuse 
does not permit us to forget that great 
law of the land which is the Constitu­
tion and which is just that, the law of 
the land. 

And so we become reacquainted with 
the first amendment and we become 
reacquainted with the reasons for its 
passage: 

Congress shall make no law respecting an 
establishment of religion or prohibiting the 
free exercise thereof. 

Suppose, for instance, my faith pro­
hibits me from hearing any words 
except those that are proscribed by 
my faith. What if that is a basic tenet 
of my religious faith? What is my 
child supposed to do? What is my 
child supposed to do when this volun­
tary prayer routine is being gone into? 
Leave? Protest? Get into a constitu­
tional court case? 

It seems to me that that is prohibit­
ing the free exercise thereof. There is 
not a list of exceptions in the first 
amendment. There is not a footnote to 
the Constitution listing exceptions. It 
means just that, "shall make no law 
respecting an establishment of reli­
gion." That is everything. "Or prohib­
iting the free exercise thereof." No ex­
ceptions. 

Madison, Jefferson, all of these men 
who wrote the Constitution, came off 
an experience of tyranny and of state 
religion. I think it is great that we 
have this rich religious heritage in this 
country. I am proud of the fact that 
my great uncle was the Archbishop of 
Canterbury, Randel Davidson. I am 
proud of that fact. But I also have to 
point out, as an American who knows 
his history, that the Archbishop of 
Canterbury back in the 1600's was not 
on the Mayflower and for very good 
reason: Because the people on that 
ship were fleeing from the Archbishop 
of Canterbury and his partner, the 
King of England, because they had 
successfully merged the civil and the 
religious authority of that nation. 

The greatest mischief throughout 
history has been conceived by the 
merged authorities, civil and religious. 

Now, before I yield to my good 
friend from Montana, people will say: 

Well, that can't happen here. We are not 
talking about people being burned at the 
stake or martyred, exiled or thrown into 
prison. 

Well, then, you better read your his­
tory to find out how the intolerance 
and persecution did start. Somebody 
did not just get up in the morning, 

grab his neighbor and tie him to a 
stake. 

These matters of intolerance and of 
visiting death on one's neighbor in the 
name of the Almighty start with little 
works and little deeds that are innocu­
ous, that are neutral-like a little neu­
tral prayer. 

If you really believe in your particu­
lar faith, you should not accept any­
thing that is neutral. 

I do not accept these little neutral 
acts. These little neutral acts have a 
way of building up. All you have to do 
is tell how testy people get in the 
Senate when the business of religion 
comes up. 

Mind you, we have some pretty well 
established rules as to how we treat 
each other, and even those become 
strained. What do you think happens 
out there in the streets? When we go 
to people's homes, we are not in the 
habit of getting into religious debates, 
for good reason. 

This Constitution is a piece of 
genius, and it is something that has 
been left to us intact. If anything, I 
would say that the words written in 
there have expanded our liberties; but 
never, as far as I know, have they been 
contracted. 

Take a look at all these amend­
ments. Tell me which amendments­
with the exception of prohibition, 
when others were trying to moralize in 
another day and age-tell me what in 
here contracts our liberties. Nothing. 

This is going to be the first genera­
tion to do that? We have spent every­
thing else around here. We have 
burned up the air; we have contami­
nated the water; we have just about 
laid waste to every other heritage, 
every other piece of capital given to 
us. Now this goes? Oh, no. Not as long 
as this Senator and other Senators can 
stand and defend it. 

If anybody thinks the future of the 
United States is in a weapons system 
or is in the gross national product or is 
in our personal income statistics or 
anything else, it is not. It is right here 
in the Constitution. In this resides our 
greatest strength, but only if it is left 
alone. 

Mr. President, I yield the floor to 
the distinguished Senator from Mon­
tana <Mr. BAucus) for the purpose of 
debate, without losing my right to the 
floor, without this being considered as 
the end of a speech for the purpose of 
the two-speech rule; and I ask unani­
mous consent, also, that at the end of 
the Senator's remarks, or remarks of 
Senators to whom he yields, I be rec­
ognized, and that I be allowed to leave 
the Chamber while so yielding. 

The PRESIDING OFFICER. With­
out objection, it is so ordered. 

Mr. BAUCUS. Mr. President, first, I 
thank the Senator from Connecticut 
and give him my appreciation and re­
spect. The Senator once again, as he 
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has done many times before on the 
floor of the Senate-and in other loca­
tions, in public forums-has eloquent­
ly and courageously defended the Con­
stitution. I thank the Senator for his 
efforts here today in defense of the 
Constitution. 

Mr. President, I support the pending 
amendment. For those who have for­
gotten in this debate what the pending 
amendment is, let me explain. 

The pending amendment to the bill 
very simply states that Federal courts 
must remain open to those citizens 
who wish to litigate their constitution­
al rights. That is the pending amend­
ment. One might ask, "Why is that 
the pending amendment?" And I 
answer that it is the pending amend­
ment because court shipping is the 
issue before us. 

The debate today and yesterday and 
for the last month has been over the 
Helms amendment. The Helms amend­
ment, too, is pending. That is the first­
degree amendment to the committee 
substitute. 

The Helms amendment has been 
characterized as a school prayer 
amendment, but it is not a school 
prayer amendment. It is not a volun­
tary prayer amendment. It is not even 
an amendment which deals with reli­
gion. It is a court stripping amend­
ment. That is why the pending amend­
ment, the amendment which declares 
that Federal courts must remain open 
to those citizens who wish to litigate 
their constitutional rights, is before us 
today. 

The real issue before us is whether 
or not the Senate is willing to set the 
vicious and pernicious precedent of re­
moving the Supreme Court's power 
and right to enforce the Constitution. 
That is the issue before us. The Helms 
amendment is a court-stripping 
amendment. That is what it is all 
about. It is a court-stripping amend­
ment that the Weicker amendment ad­
dresses; and the amendment offered 
by the Senator from Montana is now 
pending because we are dealing here 
with the proposed court stripping in 
the Helms amendment. The ongoing 
debate is about court stripping. 

Today's procedural vote was about 
court stripping, and I am here because 
I am concerned about court stripping. 

The American Bar Association op­
poses the pending amendment-that 
is, the Helms amendment-because it 
is court stripping. The Attorney Gen­
eral of the United States has not en­
dorsed the Helms amendment because 
it is court stripping. The President of 
the United States has not endorsed 
the Helms amendment because it is 
court stripping. The President favors 
the right process, the correct process, 
to resolve this issue-the constitution­
al amendment process. The Senator 
from Montana favors that process. I 
would be pleased if the Senate would 
call up the constitutional amendment 

so that we could fully debate it. That 
is the process set forth in our Consti­
tution for resolving constitutional 
issues. 

That is why the President submitted 
the constitutional amendment, and 
that is why the President of the 
United States has not endorsed the 
Helms amendment. He has not en­
dorsed the Helms amendment because 
the Helms amendment is a court-strip­
ping amendment. 

What is involved in this ongoing 
dialog is an attempt to explain to the 
American people and to the press that 
we are not talking about school 
prayer. We are not talking about reli­
gion in our schools. We are talking 
about court stripping. 

When I say court stripping, Mr. 
President, I mean prohibiting the U.S. 
Supreme Court from hearing virtually 
any issue regarding prayer in the 
public schools. 

Someone may well say: "Fine, the 
issue is court stripping. What differ­
ence does that make? Why does this 
issue deserve any more discussion 
than, say, a tax bill or an appropria­
tions bill or, for that matter, any other 
bill before the Senate?" 

My response is quite simple. What is 
being proposed on the Senate floor by 
the Senator from North Carolina is a 
totally radical departure from the way 
we have protected constitutional 
rights for nearly 200 years in our 
country's history. 

It may seem on its face like a simple, 
substantive vote on an issue that con­
cerns some constituents-maybe some 
more than others. But, in effect, if the 
principle before us is enacted and 
withstands court challenges, from that 
moment on, the Supreme Court will be 
able to protect only those constitu­
tional rights that Congress permits it 
to protect. 

Mr. President, I hope my fellow Sen­
ators fully appreciate what that 
means. I hope the press covering this 
debate fully appreciate what that 
means. 

What this bill would mean to Ameri­
cans, to citizens of the United States 
of America, to all residents of the 
United States of America, whether 
citizens or not, is that if this bill 
passes and is upheld by the courts, 
Congress would then be free to deny 
citizens any constitutional right by a 
simple majority vote. 

Congress would be free to take away 
personal property from individuals 
without due process of law. Think of 
that. Think of what a radical depar­
ture that is from our form of govern­
ment-Congress taking personal prop­
erty away from individual citizens 
without due process of law. 

Congress would be free to authorize 
searches of individual homes without 
a search warrant. 

Mr. President, unreasonable 
searches and seizures are prohibited 

by the fourth amendment, part of the 
Bill of Rights, one of the reasons our 
Founding Fathers left continental 
Europe to come to our country to form 
a new country, and a new government. 
They wanted to set up a government 
where they could be free from unwar­
ranted searches and seizures and to es­
tablish a system by which a search 
warrant would be necessary before the 
Government could intrude and search 
one's home. 

Congress, would also be free to close 
down the Nation's press rooms. Think 
of that. Congress could eliminate the 
first amendment, one of the most vital 
and important portions of the Bill of 
Rights. 

And Congress would be free to estab­
lish a national religion. 

These were the very abuses of Gov­
ernment from which those who found­
ed our country were seeking refuge. 
These were the abuses they were 
trying to prevent when they came to 
our country and framed our Constitu­
tion. They established a judicial 
branch and a Supreme Court to assure 
that the constitutional protections 
that they placed in the Constitution 
would be honored by the other 
branches of Government. 

Mr. President, that is a very, very 
fundamental point. The framers of 
the Constitution knew that if citizens 
of the United States of America are 
going to enjoy those constitutional 
protections, that is if they are going to 
keep those constitutional protections 
and withstand the whimsical majority 
that sometimes flames the passions of 
legislators in the U.S. Congress, they 
had to set up a judicial branch of gov­
ernment and Supreme Court and 
other Federal courts to insure that 
those constitutional rights would be 
guaranteed to individual citizens. 

I am convinced that if the average 
American knew that the pending 
amendment before us was a court­
stripping amendment, an amendment 
prohibiting Supreme Court review of a 
Federal constitutional issue, in this in­
stance school prayer, that American 
would agree with me that this is not 
the way to go about responding to an 
unpopular or inappropriate decision of 
the U.S. Supreme Court. 

If this Helms provision is passed by 
Congress and upheld as constitutional, 
each of our constitutional rights 
would be hanging on the very slender­
est of threads. 

If freedom of the press in no longer 
the order of the day, let us pass a stat­
ute and get the President to sign it. 
That is all it would take-and the Su­
preme Court could no longer enforce 
the constitutitonal guarantee of free­
dom of the press. 

If freedom of religion is no longer 
the order of the day. let us pass a stat­
ute as the Helms amendment purports 
to provide, and get the President to 
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sign it. That is all it would take-and 
the Supreme Court could no longer 
enforce the constitutional guarantee 
of freedom of religion. 

If the Government decides that citi­
zens can now have the privacy of their 
homes invaded by Government offi­
cials operating without a warrant, let 
us pass a statute and get the President 
to sign it. That is all it would take­
and the Supreme Court could no 
longer enforce the constitutional pro­
tection against unwarranted search 
and seizure. 

The pattern is clear. What is being 
proposed here is a fundamental 
change in the rules by which constitu­
tional protections are guaranteed. And 
what is more--this can happen here on 
the floor of the Senate by simple ma­
jority vote. �T�h�~�.�t� is all it takes-a ma­
jority, 51 percent of those present and 
voting to undermL."le, to prohibit, to 
eliminate a Federal constitutional 
guarantee. 
If the proponents of these measures 

want us to begin to dismantle the Con­
stitution by simple majority vote, then 
let them put together a national con­
sensus of two-thirds of the Congress 
and three-quarters of the States to 
permanently alter the rules by which 
constitutional protections are guaran­
teed. 

That is, let them propose a constitu­
tional amendment in the same way 
that our framers intended for our 
country to address constitutional 
changes. 

But let us not let them make the 
kind of fundamental change in our 
form of government they are seeking 
by simple majority as this school 
prayer amendment by the Senator 
from North Carolina contemplates. 

We should keep in mind that this 
administration has been unwilling to 
endorse the pending Helms amend­
ment. The President wants to restore 
voluntary prayer to the schools. You 
bet he does. He said so in his radio ad­
dress to the Nation just last Saturday. 
But he is not advocating that we strip 
the Supreme Court of its jurisdiction 
to hear school prayer cases. 

Mr. President, I have been address­
ing the question of the administration 
position on this pending court-strip­
ping amendment, and, as I indicated 
earlier, the President himself is not in 
favor of the pending Helms amend­
ment. In fact, in a radio address to the 
Nation Saturday he said he favors the 
constitutional amendment to address 
the question, but he sidestepped very 
definitely any support for the pending 
amendment, that is the Helms amend­
ment. 

He wants us to vote on his proposed 
constitutional amendment, not only 
because he supports it but because he 
knows that it is the constitutional 
amendment process that is the correct 
way for us to address constitutional 
decisions of the U.S. Supreme Court. 

I challenge the President to speak 
out and help get the Senate off the 
track that it is now headed down. I 
will join with him to have us address 
the school prayer issue in the context 
of the constitutional amendment, but 
I urge him to join me in rejecting the 
course of attempting to strip the Su­
preme Court of its jurisdiction over 
school prayer cases. 

While some may disagree with the 
substance of the President's proposed 
constitutional amendment, all of us 
can agree that it is the proper way for 
addressing the school prayer issue. 

As stated today, and as stated yester­
day, and I have stated on previous oc­
casions, I believe the amendment proc­
ess is the proper process in which the 
Senate can address the question of 
school prayer. But I am not in favor of 
prohibiting Supreme Court review 
over school prayer as proposed by the 
Senator from North Carolina. 

Mr. President, I would also like to 
make one additional point about the 
manner in which this amendment is 
being raised. I do not think this pro­
posal should be before us in the con­
text of a debt limit bill. No issue of 
such great magnitude as a school 
prayer issue should be considered as a 
rider to a money bill of this nature. It 
should be processed and called up as a 
freestanding piece of legislation. 

Let me make this point clear. We are 
now considering a debt limit bill, a bill 
which has to be passed if the Nation is 
to pay its bills, and here we are today 
being asked to pass an amendment as 
a rider to the underlying debt limit 
bill, stripping the U.S. Supreme Court 
of jurisidiction over school prayer. 

Mr. President, that to me is not the 
proper way to conduct our business 
here. Rather we should debate school 
prayer either in the context of a con­
stitutional amendment or in some 
other context so that we should air 
the issue fully and not just bring up 
the school prayer amendment to the 
debt limit bill. 

Let me point out one other thing. 
There has not been one single witness 
to testify on the underlying Helms leg­
islation in the Senate in this Congress 
or any other Congress. The original 
Helms proposal is S. 481 and is pend­
ing before the Separation of Powers 
Subcommittee, of which I am a 
member. That is an important point. 
Not one single witness has appeared 
on the underlying Helms legislation 
that is causing this delay; not one 
single witness has ever testified before 
a Senate committee in this Congress 
or any prior Congress on the Helms 
amendment. 

The chairman of the appropriate 
subcommittee, the other Senator from 
North Carolina, Senator EAST, who is a 
supporter of this proposal, has not 
had the opportunity of 1 day of hear­
ings on S. 481. I might addS. 481 is es­
sentially the Helms amendment. The 

subcommittee has not been asked to 
vote on this amendment and the sub­
committee and the full committee 
have not been asked to have hearings 
on it as of this date. Rather the entire 
subcommittee and the committee proc­
ess has been totally end run. This 
Helms amendment is here without any 
serious Senate consideration. 

I should also note the other body 
has had extensive hearings on this 
proposal in the last Congress. In fact, 
Mr. President, there is a full volume of 
hearings before the House Judiciary 
Committee here on my desk, and I be­
lieve it is no small coincidence that the 
House of Representatives has not fa­
vorably responded to court-stripping 
proposals simply because the House 
has studied them. The House has held 
hearings, the House has extensively 
debated the issue and, in my judg­
ment, that is the reason why the 
House has not responded favorably to 
court-stripping proposals. 

We in this body have not had any 
hearings; not one witness has testifed. 
I believe, Mr. President, perhaps pre­
sumptuously, that if the Senate of the 
United States were to have hearings, if 
witnesses were called to testify on the 
underlying Helms amendment, the 
result would be the same in this body. 
And the Senate, too, would under­
stand the full import of the court­
stripping bills and would not report 
them favorably. 

I might further add that the House 
opposition to court stripping is biparti­
san. Both parties are opposed to court 
stripping. The House opposition 
crosses ideological lines, and I believe 
the depth of sentiment in the Senate 
against court stripping would be just 
as bipartisan, would be similar, if the 
Senate were willing to study the pro­
posal and would permit it to come up 
through the traditional committee 
process. 

I ask each of my colleagues to assess 
what is at stake. We can address the 
school prayer issue, but let us do it in 
the manner prescribed in our Consti­
tution, through the amendment proc­
ess. Let us not forsake our Constitu­
tion in an effort to cast politically pop­
ular votes. To do that is to ignore our 
obligation to our oath of office to 
uphold the Constitution. We should 
not lose sight of that, Mr. President. 

Each of us here, each of us in the 
Senate, took an oath of office to 
uphold the Constitution of the United 
States. What is more fundamental in 
our Constitution than the separation 
of powers, three branches of Govern­
ment, coequal branches of Govern­
ment; checks and balances so that one 
branch does not have the power to 
usurp or swallow up the other? 

The underlying Helms amendment, 
which prohibits the Supreme Court 
from hearing any case involving school 
prayer, is the first step down the road 
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to prohibiting Supreme Court jurisdic­
tion over any Federal constitutional 
issue, any Federal constitutional 
claim, and that violates the fundamen­
tal doctrine of separation of powers, 
coequal branches of Government, and 
checks and balances, all of which are 
written into our Constitution. 

If we are to uphold the Constitution 
of the United States, an oath which 
we swore, then I think, Mr. President, 
we should resoundingly reject the 
Helms amendment because to support 
the Helms amendment is to obliterate 
one of the three coequal branches of 
Government. 

I do not think that is what the fram­
ers had in mind, and I also do not 
think that is what the American 
people would want us to do if they un­
derstood the issue before us. 

Mr. President, I would now like to 
read an article which appeared in the 
Washington Post of May 17 of this 
year. It is a column that I authored, in 
which I commend the administration 
for selecting the route of a constitu­
tional amendment to address the 
school prayer issue. Let me read that 
column. As I say, Mr. President, in this 
column I commend the President. The 
reason I commend the President is he 
realizes that the proper way to meet 
and address the question of school 
prayer is by amending the Constitu­
tion and not by prohibiting the Su­
preme Court from reviewing issues 
arising from school prayer claims. 

As I said, this article appeared on 
the op-ed page of the Washington 
Post on May 17 of this year. The title 
of the article is "The President Strikes 
a Blow for the Courts": 
[From the Washington Post, May 17, 19821 

THE PREsiDENT STRIKES A BLOW FOR THE 
COURTS 

(By MAx BAUCUS) 
President Reagan's recent endorsement of 

a constitutional amendment that would 
allow voluntary school prayer has been 
characterized mainly as a gesture to restless 
conservatives. 

But viewing the president's announcement 
only as a political story misses much of its 
significance. 

Buried in many reports of the president's 
statement was the fact that the administra­
tion also refused to endorse " New Right" 
legislation that would strip the federal 
courts of jurisdiction over school prayer. 

By choosing a constitutional amendment, 
the administration is acknowledging that 
fundamental constitutional principles must 
not be sacrificed on the altar of political ap­
peasement. 

For three years, some proponents of 
school prayer have advocated legislation 
that would strip the Supreme Court and 
lower federal courts of their jurisdiction to 
hear school prayer cases. 

This bill was seen as a way to address the 
Supreme Court's 1962-63 school prayer deci­
sions. Such a statute, if passed by a majority 
of Congress and signed by the president, 
would free state courts to overturn <or leave 
alone> previous court rulings on school 
prayer. 

Such legislation presents a radical threat 
to the Constitution. Since 1803, when the 

Supreme Court ruled in Marbury v. Madi­
son, the court has determined what is con­
stitutional. Unpopular decisions can be over­
turned if two-thirds of Congress and three­
fourths of the states agree to a constitution­
al amendment, according to Article V of the 
Constitution. 

The court-stripping legislation before 
Congress would made an end run around 
this process. 

In his analysis of the court-stripping ap­
proach, Attorney General William French 
Smith stated: 

" Congress may not . . . consistent with 
the Constitution, make 'exceptions' to Su­
preme Court jurisdiction which would in­
trude upon the core functions of the Su­
preme Court as an independent and equal 
branch in our system of separation of 
powers ... The integrity of our system of 
federal law depends upon a single court of 
last resort having a final say on the resolu­
tion of federal questions." 

I applaud President Reagan and Attorney 
General Smith for rejecting the court-strip­
ping approach and endorsing a constitution­
al amendment. 

The administration's position is clear: fun­
damental constitutional values must take 
precedence over the interests o( single-issue 
groups, whether from the right or left of 
the political spectrum. 

The Senate soon may be asked to vote on 
the "Human Life Statute," legislation that 
would overturn the Roe v. Wade abortion 
decision. 

The Reagan administration's analysis of 
the school prayer issue should be a message 
to those who support the Human Life Stat­
ute. Those in the "New Right" who support 
the proposed statute should be seeking a 
constitutional amendment. 

There will never be complete agreement 
on social issues such as abortion, school 
prayer and busing. But we should agree that 
Article V of the Constitution provides the 
framework for us to resolve these public 
policy disputes. 

Mr. President, I would like now to 
speak more generally on this issue 
facing us, court stripping. 

Mr. President, the issue before us is 
profound, and I do not use that word 
lightly. Efforts in the Helms bill are 
an assault on the independence of one 
of our three branches of our Federal 
Government-the Federal judiciary. 
Recent developments have convinced 
me that the judicial branch is facing 
an attack of major proportions: 

In April of 1979, the then democrat­
ically controlled Senate voted 51 to 40 
in favor of an amendment, offered by 
Senator JESSE HELMS of North Caroli­
na, to a Supreme Court jurisdiction 
bill. The amendment would have 
eliminated Supreme Court and lower 
Federal court jurisdiction over the 
issue of school prayer. Identical legis­
lation is currently pending on the 
Senate calendar, that is the bill before 
us, which is no longer on the calendar 
but which is one of the pending issues. 

Last year, subcommittees of both 
House and Senate Judiciary Commit­
tees held hearings on the overall issue 
of congressional attempts to limit the 
Federal courts. 

On July 10 of last year, the Separa­
tion of Powers Subcommittee of the 

Senate Judiciary Committee favorably 
reported legislation that would elimi­
nate lower Federal court jurisdiction 
in certain abortion cases. IdP.ntical leg­
islation is pending on the Senate Cal­
endar. 

Last fall, the Separation of Powers 
and the Constitution Subcommittees 
reported legislation designed to pre­
vent lower Federal courts from issuing 
any busing orders. Those bills have 
been disposed of one way or the other 
at this point but they are still before 
us if not in letter, certainly in spirit. 

The entire Senate recently complet­
ed a prolonged debate on an amend­
ment to the Department of Justice au­
thorization bill which would severely 
limit those instances in which a Feder­
al court could issue a busing order. 

At last count, there are approxi­
mately 30 separate pieces of legislation 
pending in the House and the Senate 
that would limit the jurisdiction of the 
Federal courts. 

Clearly, the issue of congressional 
control over the Federal courts is not 
merely an academic exercise. Rather, 
the issue may be the single most im­
portant item on our Nation's noneco­
nomic agenda in the 1980's. In my 
view, the outcome of this debate will 
fundamentally and profoundly deter­
mine the status of individual rights 
and liberties in this country for dec­
ades to come. 

I might add, Mr. President, that I 
think the country would rather that 
we address economic issues than the 
noneconomic issues-that is, get on 
with the debt limit bill, do what we 
can here in the Congress to lower in­
terest rates, lower deficits, lower un­
employment, pass legislation that 
would effectively allow Americans to 
compete with overseas countries and 
companies, find some ways to restore 
some stability to our international 
monetary system and address the 
questions that have been facing Amer­
icans in the most direct and funda­
mental areas, the pocketbook issues­
jobs, income, inflation, interest rates­
rather than devote time on the issue 
before us which, as we all know, is one 
that the Congress should not pass be­
cause it so adversely alters our form of 
government. 

The framers of our Constitution, I 
think, 200 years ago designed a judi­
cial branch intentionally to protect 
the integrity of the Constitution. For 
example, Mr. President, Alexander 
Hamilton stated in Federalist Paper 
No. 78 that it is the duty of the courts 
"to declare all acts contrary to the 
manifest tenor of the Constitution 
void. Without this," he observed, "all 
reservations of particular rights or 
privileges would amount to nothing." 

Let us dwell on that for a moment. 
Alexander Hamilton, in Federalist 
Paper No. 78, stated that it is the duty 
of the courts-he is then referring to 
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the Federal courts-"to declare all acts 
contrary to the manifest tenor of the 
Constitution void. Without this, all 
reservations of particular rights or 
privileges would amount to nothing." 

What did he say? He said it was the 
duty of the Federal courts to examine 
assaults on the Federal Constitution, 
the U.S. Constitution, and to declare 
void all acts which are contrary to the 
manifest tenor of the Constitution, 
the essential core of the Constitution, 
the essential meaning of the Constitu­
tion. Without this, all reservations of 
particular rights or privileges would 
amount to nothing. 

This concept of the judicial branch 
was reaffirmed and expanded in one of 
the most celebrated U.S. Supreme 
Court cases Marbury against Madison. 
Until recently, the role of the Su­
preme Court as the final arbiter over 
the terms of the Constitution has not 
been seriously challenged, except by 
the traditional constitutional amend­
ment process. 

During the past 200 years on four 
different occasions, our Nation has re­
sponded to controversial Supreme 
Court decisions by the constitutional 
amendment process. 

Even in the wake of the infamous 
Dred Scott decision, which held black 
Americans were not citizens, it was 
recognized that the proper way to 
alter that decision was not to have 
Congress pass a statute prohibiting 
Supreme Court review. Rather, the 
proper way was by the constitutional 
amendment process. And that is just 
what happened. A constitutional 
amendment was proposed and passed, 
adopted. 

But today several single issue con­
stituencies have failed to mobilize suf­
ficient support to pass constitutional 
amendments to overturn constitution­
al decisions with which they disagree. 
Instead, they have begun to advocate 
a series of proposals that would permit 
Congress, by a mere majority, by a 
simple statute to overturn Supreme 
Court decisions. These constituencies 
would have Congress respond to a 
court decision it disagreed with by 
stripping the courts of the power to 
hear that category of cases. 

The proponents of these bills argue 
that the "exceptions clause" in article 
III, section 2 of the Constitution pro­
vides Congress with the authority to 
enact these bills. 

However, if the framers-that is, our 
Founding Fathers-were trying to pro­
vide a significant legislative check on 
the judicial branch, it is most unlikely 
that they would have designed a check 
like the "exceptions clause." Robert 
Bork, President Reagan's nominee to 
the District of Columbia Court of Ap­
peals has commented on this. This is 
Robert Bork, the person nominated to 
the Court of Appeals for the District 
of Columbia by the President of the 
United States. Here is what he says 

about the exceptions clause and the 
meaning of it: 

Literally, that language of the "Excep­
tions Clause" would seem to allow this 
result. 

That is, allow the Congress by 
simple statute to except the Supreme 
Court from certain categories of cases. 

I think it does not allow this result be­
cause it was not intended as a means of 
blocking a Supreme Court that had, in Con­
gress' view, done things it should. • • • The 
reason I think it was not intended is that 
clearly in the most serious kinds of cases, 
where the Supreme Court might do some­
thing that the Congress regarded as quite 
improper, the "exceptions clause" would 
provide no remedy. 

For example, if the Supreme Court should 
undertake to rule upon the constitutionality 
or the unconstitutionality of a war, and the 
Congress was quite upset, thinking that is 
not the Supreme Court's business, as indeed 
I agree it is not, to use the "exceptions 
clause" to remove Supreme Court jurisdic­
tion would have the result not of returning 
power to the Congress but of turning the 
question over to each of the State court sys­
tems. We could not tolerate a situation in 
which 50 States were deciding through their 
own judges the constitutionality of a 
war. • • • 

I think the answer is that the Framers 
would not have devised a check upon the ju­
diciary which does not return power to the 
Congress but returns power to the State ju­
diciary systems, from which it probably 
cannot be removed. When one perceives 
that it is the result, then I think one has to 
say the Framers did not intend this as that 
kind of a check upon the Court. 

This perspective on the exceptions clause 
is most instructive. The glaring deficiencies 
of the clause are an effective retort to the 
argument that was intended to be used as a 
significant check on the judicial branch. 

Let me just restate what Robert 
Bork has said. Robert Bork is pointing 
out very clearly that if the Helms 
amendment passes, and if Congress 
does have the authority, by a simple 
majority, to prohibit Supreme Court 
review over Federal constitutional 
issues, the result is this: First of all, in­
dividual Americans would no longer 
have the right to go to Federal courts 
to protect their constitutional rights. 

Second, individual State courts, the 
highest State courts in each of the 
various States, would then be left to 
interpret Federal constitutional rights. 
That would mean 50 different, 50 sep­
arate, 50 overlapping, 50 inconsistent, 
50 duplicative decisions respecting a 
single Federal constitutional right. 
That certainly, Mr. President, is not 
what the framers of our Constitution 
had in mind. They did not intend, as 
Judge Bork, points out, for each of the 
50 States to declare whether or not an 
act of Congress to declare war is con­
stitutional or not. They did not intend 
for each of the 50 States, with incon­
sistent decisions, overlapping deci­
sions, contradictory decisions, to 
decide whether or not a certain effort 
violates freedom of speech, freedom of 
religion, freedom of assembly, the 

right to bear arms. Our Founding Fa­
thers wrote one Constitution. 

It seems to me, Mr. President, that it 
is clear our Founding Fathers wanted 
one supreme judiciary, and also wrote 
into the Constitution a check against 
that supreme judiciary. That check is 
the constitutional amendment process 
where the Congress and the States, by 
two-thirds and three-fourths majori­
ties, can overturn Supreme Court deci­
sions or alter the Constitution. 

Another point is a check on the 
President. The President has, as the 
Chief Executive, the right to appoint 
people he wants to the Supreme Court 
when vacancies occur. That, too, is a 
check on the Federal judiciary. There 
are many others, too. But certainly 
the Founding Fathers did not want a 
check so great such as allowing the 
Congress by a simple majority or a 
simple statute to overturn the Su­
preme Court, a check so great that it 
would swallow up, it would usurp, it 
would overwhelm one of the three co­
equal branches of Government. 

As we all know, as we learned in 
civics classes, as we learned in our ear­
liest years when we began to study our 
form of government, our framers in­
tended a system of checks and bal­
ances. Each of the three branches of 
government would be coequal. 

Mr. President, it is clear, so eminent­
ly clear, it is so clear I do not know 
why we are addressing this issue. If 
the Helms amendment passes, the 
precedent is set not only for under­
mining the Supreme Court but also 
for undermining the Constitution 
itself and obliterating it so we have 
only two branches of government left. 
At that point, the American people 
will be subject to the whims and ma­
jorities our Founding Fathers tried to 
protect. 

:Mr. President, I ask unanimous con­
sent that I may yield the floor to the 
distinguished Senator from New York 
for the purpose of debate only without 
losing my right to the floor and with­
out this being considered as an end of 
a speech for the purpose of the two­
speech rule, and that I be re-recog­
nized at the conclusion of the Sena­
tor's remarks. 

The PRESIDING OFFICER. With­
out objection, it is so ordered. 

Mr. BAUCUS. Mr. President, before 
I yield, I want to commend the Sena­
tor from New York for his efforts in 
this regard. He is a stalwart defender 
of the U.S. Constitution, and I might 
say, Mr. President, that means a lot to 
this Senator, as I know it does to each 
and every American citizen who under­
stands what this matter is all about 
and how profoundly this underlying 
amendment will upset individual con­
stitutional rights if adopted. 

Mr. MOYNIHAN. If the Senator 
from Montana could linger here for 
just a moment before attending to 
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other matters which will take him 
away, it is important for all of us in 
this Chamber who understand the 
gravity of the matter before us to 
thank the Senator from Montana and 
to express our confidence that history 
will record what possibly the press 
does not-although I think we have no 
objection at least to the way in which 
the press has reported the substance 
of our argument, which has nothing to 
do with school prayer but everything 
to do with protecting the Constitution. 

Mr. President, a parliamentary in­
quiry. 

The PRESIDING OFFICER. The 
Senator will state it. 

Mr. MOYNIHAN. A number of dis­
tinguished Senators have asked that 
their comments not be subsumed 
under the two-speech rule of the 
Senate when in cloture. It is my un­
derstanding that we are not now in 
cloture and there would be no such ap­
plicable limit. Am I wrong in that? 

The PRESIDING OFFICER. The 
two-speech rule, which is to be found 
in paragraph 1a of rule XIX, applies 
regardless of whether the Senate is 
operating in cloture. 

Mr. MOYNIHAN. But as long as one 
subject is under debate. It could be 
reasonably true if it were a single sub­
ject. 

The PRESIDING OFFICER. The 
two-speech rule applies to the pending 
question. 

Mr. MOYNIHAN. In that case, Mr. 
President, I ask unanimous consent 
that my remarks not be held subject 
to that ruling. 

The PRESIDING OFFICER. With­
out objection, it is so ordered. 

Mr. MOYNIHAN. I thank the Chair. 
Mr. President, I would like to speak 

at this point in our debate to the sub­
ject of the McCardle decision, ex parte 
McCardle, to be precise, which was 
handed down in 1868, and which is fre­
quently and properly cited as the one 
occasion on which the Court seems to 
have a knowledge of the possibility 
that the exceptions clause of article 
III could be directed at core functions 
of the Court, the term "core func­
tions" being the term Attorney Gener­
al Smith used in his statement to us 
several months ago saying that the ex­
ceptions clause could not. 

Here I rely extensively and properly 
on the Committee on Federal Legisla­
tion of the Association of the Bar of 
the City of New York in a study it has 
made entitled "Jurisdiction-Stripping 
Proposals in Congress: the Threat to 
Traditional Constitutional Review." 

The committee notes that those who 
urge that the exceptions clause gives 
Congress plenary power to divest the 
Supreme Court of appellate jurisdic­
tion most often cite ex parte McCardle 
as the leading authority for this view. 

I think I would like to be precise in 
this matter and note that this is done, 
for example, in Van Alstyne's "Gener-

al Review of the Appeal at Question," 
which is the basic text. 

The circumstances of the case are 
ironic in the extreme, if you will 
accept that term. 

In 1867, Mr. William H. McCardle, 
who was a newspaper editor in Missis­
sippi, had been arrested by the Army 
pursuant to the Military Reconstruc­
tion Act, which had been passed in 
that same year, 1867, that subjected 
the South to Federal military com­
mand. 

Based upon antireconstructionist 
editorials that McCardle had pub­
lished, he was charged with libel, with 
disturbing the peace, with inciting in­
surrection, and impeding Reconstruc­
tion. He petitioned the Federal circuit 
court for a writ of habeus corpus, chal­
lenging the constitutionality of the 
Military Reconstruction Act under a 
Habeus Corpus Act passed by the 
same Reconstruction Congress in 1867. 

To repeat and to cite the commit­
tee's report, there is some irony. The 
1867 Habeus Corpus Act was passed 
for the purpose of advancing Recon­
struction by expanding the Federal 
courts to release former slaves and 
others who were being unlawfully held 
prisoner by the Southern States. But 
the terms of the statute were not con­
fined to prisoners in State custody. 
McCardle, as an antireconstructionist, 
was using it as a device to challenge 
the very reconstruction that the act 
was intended to promote. 

The circuit court denied McCardle's 
petition. He appealed to the Supreme 
Court under a provision of the 1867 
act. 

Now, the Government moved to dis­
miss the appeal and the Supreme 
Court denied the motion. The Govern­
ment then faced the prospect that the 
Supreme Court, on reaching the 
merits, might declare one of the cor­
nerstones of Reconstruction policy to 
be unconstitutional-to wit, the Mili­
tary Reconstruction Act. To avert this 
threat while McCardle's appeal was 
still pending, Congress-Congress in 
this Chamber-repealed the provision 
of the 1867 Habeas Corpus Act that al­
lowed a direct appeal to the Supreme 
Court. 

In light of that repeal, the Supreme 
Court dismissed McCardle's appeal in 
a terse opinion, which, as the commit­
tee of the New York Bar Association 
notes, proponents of the current bills 
rely upon. When you read the opinion, 
you will see, in fact, how tenuous the 
proponents' argument really is. The 
Court says: 

The provision of the act of 1867, affirming 
the appellate jurisdiction of this court in 
cases of habeas corpus is expressly repealed. 
It is hardly possible to imagine a plainer in­
stance of a positive exception. 

We are not at liberty-
Said the Court-

to inquire into the motives of the legisla­
ture. We can only examine into its power 

under the Constitution; and the power to 
make exceptions to the appellate jurisdic­
tion of this court is given by express words. 

What, then, is the effect of the repealing 
act upon the case before us? We cannot be 
in doubt as to the answer. Without jurisdic­
tion the court cannot proceed at all in any 
cause. Jurisdiction gives power to declare 
the law, and when it ceases to exist, the 
only function remaining to the court is that 
of announcing the fact and dismissing the 
cause. 

Mr. President, in reading ex parte 
McCardle, it must be borne in mind 
that the opinion was written under 
the most intense pressure imaginable 
at the peak of radical reconstruction. 
As one commentary has noted-and 
recall that the Justices were meeting 
just down the hall and one floor below 
us, in that intense atmosphere of radi­
cal reconstruction-

With troops in the streets of the Capitol 
and the President of the United States on 
trial before the Senate, a less ideal setting 
for dispassionate judicial inquiry could 
hardly be imagined. 

Indeed, as Mr. Justice Douglas once 
observed, "There is a serious question 
whether the McCardle question could 
command a majority today." 

We do note at the end of that case 
the statement: 

Counsel seem to have supposed, if effect 
be given to the repealing act in question, 
that the whole appellate power of the court, 
in cases of habeus corpus, is denied. But this 
is an error-

Said the very Court sitting not 100 
yards away with respect to this Cham­
ber in which a President was being im­
peached: 

This is an error. The Act of 1868 does not 
except from that jurisdiction any cases but 
appeals from Circuit Courts under the Act 
of 1867. It does not affect the jurisdiction 
which was previously exercised. 

Now, what can that mean, Mr. Presi­
dent? It can mean only that the right 
of the Court to hear habeus corpus ap­
peals, as it had existed prior to 1867, 
continued unabated during the period 
that the act of 1867 was in effect. 

I repeat, "The Act of 1868 does not 
except from that jurisdiction any 
cases but appeals from Circuit Courts 
under the Act of 1867." 

Mr. President, in other words, the 
Court said you cannot deny the Su­
preme Court jurisdiction over a whole 
class of constitutional issues. You 
cannot do it. The Court said that in 
1868, even as it acknowledged the va­
lidity-or so it seemed-of a particular 
act with respect to a particular case 
and in the context of the most unusu­
al and troubled constitutional crisis of 
our history. 

(Mrs. KASSEBAUM assumed the 
chair.) 

Mr. MOYNIHAN. Madam President, 
I am happy to see my distinguished 
and learned friend from Hawaii on the 
floor. I know he shares many of my 
views in this matter-our views in this 
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matter. I share his, he being the senior 
member of our friendship. 

Mr. MATSUNAGA. Madam Presi­
dent, if the Senator from New York 
will yield--

Mr. MOYNIHAN. I am happy to 
yield. 

Mr. MATSUNAGA. I congratulate 
him for the most illuminating state­
ment he has been making on the floor. 
I think by sitting here, or listening to 
him over the monitor system in the 
office, one can really learn history. An 
important thing is that he places such 
great stress upon the importance of 
protecting the basic law of this land, 
the Constitution of the United States. 

It is because the Helms prayer 
amendment would completely violate 
the basic precepts on which the found­
ers of our country based and wrote the 
Constitution that I am with the Sena­
tor from New York 100 percent. I 
thank the Senator for yielding. 

Mr. MOYNIHAN. Madam President, 
it is I who wish to be with the Senator 
from Hawaii in this matter because, as 
he says, we are not discussing school 
prayer. Were a Senator to come to this 
floor propose that the Senate approve 
an amendment to allow school prayer, 
send it to the House, and then refer it 
to the States as provided by the Con­
stitution, I am certain that the Sena­
tor from Hawaii would not for a 
moment object to the procedure-not 
one bit. He might vote yes. I might 
vote no, but he would not think the 
lesser of any Member who voted the 
other way. We would be following a 
procedure that George Washington 
commended to us in his farewell ad­
dress in our Chamber down the hall. 

But this is stripping the Constitu­
tion of fundamental elements. It 
denies the equal and separate power of 
the Supreme Court as a branch of our 
Government. 

We have been, through all our histo­
ry, a government of mixed principles 
as the founders said. They established 
a principle of majority rule, and it is 
embodied in the Congress. And then 
they established the principle of mi­
nority rights, and they are embodied 
in the Supreme Court-equal justice 
under law, not to the majority but to 
the last person in this Nation, who 
may disagree with every other of the 
232 million Americans but has the 
right to do so and can go to the Court 
and have that right affirmed. 

That is what America is about. That 
is what McCardle was about. The 
whole effort of Reconstruction was to 
give rights to people, not to take them 
away. The Court in the McCardle deci­
sion in its very last words-! wish I 
could have them reproduced in the 
RECORD to get the feeling of the type 
face and the paper and the page size­
says of the 1868 act, "It does not 
affect the jurisdiction which was pre­
viously exercised." 

Whatever power of habeas corpus 
the Court had previously exercised, it 
continued to exercise. 

Madam President, I observe that the 
distinguished Senator from Illinois 
has come to the floor in a matter of 
urgent business, and I would respect­
fully request that I may be allowed to 
yield to him such time as he requires 
without losing my right to the floor. 

The PRESIDING OFFICER. With­
out objection, it is so ordered. 

Mr. PERCY. Madam President, I 
thank my distinguished colleague for 
yielding at this time, without losing 
his right to the floor. 

Mr. MOYNIHAN. Madam President, 
I amend my request; and without vio­
lating the two-speech rule. 

The PRESIDING OFFICER. With­
out objection, it is so ordered. 

URGENT NEED TO END RAIL 
STRIKE 

Mr. PERCY. Madam President, I 
strongly supported the legislation 
passed by the Senate last night to end 
the current rail strike, and urge the 
House of Representatives to act on the 
emergency legislation today. 

Illinois has been hard hit by the 
strike. At the crossroads of the Nation, 
Chicago remains-as it has since the 
beginning of the industrial age-as the 
hub of the Nation's rail network. In 
Metropolitan Chicago alone there are 
30,000 railroad workers. Many thou­
sand additional workers are employed 
elsewhere in the State. 

According to the last Census of 
Transportation, railroads in the Chica­
go area accounted for the shipment of 
25 million tons of manufactured goods; 
more than any other area of the 
Nation. 

Downstate, railroads move both coal 
and agricultural commodities. We are 
fast approaching the harvest, and any 
lengthy delay in restoring rail service 
would severly injure Illinois farmers 
and processors, already weakened by 
historically low farm prices. 

Bulk commodities destined for 
export through the Port of New Orle­
ans or Great Lakes ports should not be 
delayed. 

With predictions of a cold winter, it 
is important for utilities to begin 
stocking up on Illinois-basin coal in 
the event adverse winter weather 
slows deliveries. 

The commerce of Chicago is depend­
ent on good commuter rail service, 
now disrupted by this strike. Over 
100,000 commuters have been forced 
to experience lengthy delays by seek­
ing alternative modes of transporta­
tion. 

Commuters have been forced aboard 
overcrowded Chicago Transit Author­
ity trains and buses. Certain express­
ways have become clogged with addi­
tional automobiles. 

Unlike most cities, retailers in Chica­
go depend on many of their customers 
arriving by public transportation. Mil­
lions of dollars in sales may be lost, as 
consumers postpone travel to retail 
shopping areas downtown and in out­
lying areas. 

Amtrak service west of Chicago has 
been halted, inconveniencing thou­
sands of travelers who have discovered 
the comfort of new ultra-modern bi­
level coaches and sleeping cars. The 
Chicago Tribune editoralized yester­
day that: 

The general harm the strike inflicts is all 
out of proportion to what the engineers 
themselves suffer. To the hundreds of thou­
sands of people across the country who had 
to face an adventure in commuting Monday, 
the issue that the union walked out over 
must seem absurd. 

Madam President, the unions only 
have a right to bargain for whatever 
benefits they can achieve. That bar­
gaining process has been going on for 
a long time. But when the engineers, 
making an average salary of $38,000, 
try to enrich that after 12 unions have 
agreed in the rail strike, and there is 
only one union that remains, if they 
take into account the price that people 
pay who are out of work or who will be 
put out of work, they should think 
twice about it. I certainly commend 
them for the testimony that they gave 
that if the House and the Senate do 
act-and the Senate did promptly act 
last night-they will go back to work. 

A General Motors plant has been 
closed in St. Louis as a result of the 
strike. It is estimated that $80 million 
are lost per day, and we will increase 
those losses unless we resolve this 
problem immediately. 

I know that members of the Broth­
erhood of Locomotive Engineers would 
disagree with the editorial. But with 
unemployment in my own State at 
over 11 percent, with many factory 
workers and miners working shortened 
weeks, and others anxious about hold­
ing on to their jobs, the continuation 
of this strike is intolerable. 

With the average annual wage for 
engineers at $38,000, as I have said, 
these serious economic times demand 
some sacrifice-particularly by those 
still fortunate enough to hold well­
paying jobs. 

I am certainly a strong believer in 
the principle that the best service 
Government can render to labor-man­
agement relations is to stay out of the 
collective bargaining process, to the 
greatest extent possible. In this in­
stance, however, the public interest in 
maintaining a functioning rail system 
both for the civilian economy and de­
fense purposes is clearly overriding 
and there is no alternative but for the 
Government to act swiftly to bring 
this strike to an immediate end. 

The Senate Labor and Human Re­
sources Committee hearing brought 
out numerous examples of worker lay-
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offs. In my own State of Illinois, more 
than 500 miners near Sesser were fur­
loughed because of a shortage of rail 
cars at Old Ben coal mine No. 21. 

Illinois has been one of the hardest 
hit by the recession and unemploy­
ment-4 of 10 cities in the country 
with the highest unemployment rates 
are in my State-and every effort must 
be made without further delay to 
assure that no additional injury be 
done to the State's economy and work 
force. 

I supported the recommendations of 
the Labor Committee and was pleased 
to see that my colleagues agreed. 

I ask unanimous consent to have 
printed in the RECORD an editorial 
from yesterday's Chicago Tribune call­
ing for swift congressional action to 
end this unjustified strike. 

There being no objection, the edito­
rial was ordered to be printed in the 
RECORD, as follows: 
[From the Chicago Tribune, September 21, 

1982] 
A STRIKE THAT CHoKES THE EcoNOMY 

If you are fortunate enough to have a job, 
you probably had trouble getting to it 
Monday. The railroad engineers have gone 
on strike during a recession that has put un­
employment rates higher than at any time 
since the Great Depression. The strike 
threatens to hurt an economy that is 
making the first steps toward recovery, and 
that may be the very thing that emboldened 
the engineers to walk out. The general 
harm the strike inflicts is all out of propor­
tion to what the engineers themselves 
suffer. 

To the hundreds of thousands of people 
across the country who had to face an ad­
venture in commuting Monday the issue 
that the union walked out over must seem 
absurd. The engineers want to retain the 
current difference in wages between them­
selves and all other rail workers. And they 
are striking now to retain the right to strike 
later if the railroads offer other workers a 
pay increase without providing them one 
that is proportional. 

This is the issue on which the engineers 
are willing to stagger the economy and 
hassle commuters in order to prevail. But 
the railroad unions have made themselves a 
reputation for behaving badly over trifles 
and antiquities in their contracts. The engi­
neer's timing might be bad, but they are 
acting completely in character. 

Because the engineers truculence threat­
ens to cause such a great problem for the 
economy and because the rail unions have 
such a chokehold on the country, the 
Reagan administration has taken an active 
role in the negotiations. Because of the ne­
gotiating impasse, it has been forced to go 
to Congress for legislation empowering it to 
order the engineers back to work. 

Congress may very well be in the mood to 
take strong action against the striking engi­
neers. At a time when unions in most other 
industries-with the exception, perhaps, of 
some public employee unions-have been 
willing to settle for much less than anyone 
would have expected just a year or so ago, 
for the engineers to walk out over such a 
minor point is simply outrageous. 

The engineers are betting on the suffering 
they can cause to the country by their 
strike, but his may boomerang, just as an­
other strike did when the air controllers 

defied President Reagan and walked out of 
the towers. Public sentiment in these hard 
times is not with those who are willing to 
imperil everybody just to squeeze a little 
more money from their employer. 

Mr. PERCY. Madam President, I 
thank my distinguished colleague for 
yielding to me. I realize that he was 
engaged in a project of which I have 
been supportive, and I wish him God­
speed in this effort. I trust that he 
shall prevail. 

Mr. MOYNIHAN. Madam President, 
I thank my friend from Illinois for his 
generous remarks. 

ORDER FOR REFERRAL OF H.R. 
7019 AND H.R. 7072 TO THE 
COMMITTEE ON APPROPRIA­
TIONS 
Mr. BAKER. Mr. President, the re­

quest I am about to make has been 
cleared with the minority leader, I am 
told, and I now ask unanimous consent 
that once the Senate receives from the 
House of Representatives H.R. 7019, 
the Transportation appropriations 
bill, and H.R. 7072, the Agriculture ap­
propriations bill, that they be referred 
to the Committee on Appropriations. 

The PRESIDING OFFICER. With­
out objection, it is so ordered. 

TEMPORARY INCREASE IN THE 
PUBLIC DEBT 

The Senate continued with the con­
sideration of the joint resolution. 

Mr. MOYNIHAN. This is an impor­
tant issue. The one and only instance 
in which the court has expressed an 
opinion on this issue occurred in 1868, 
not the most settled moment in the 
history of this Republic. This if noth­
ing else suggests the singularity of the 
issue before us now. 

These decisions were made while, on 
the floor of the Senate, a President 
was being impeached for having done 
no wrong but, rather, for merely 
having had a view different from that 
of a majority. A true constitutional 
crisis. 

It is with some measure of gravity 
that the president of the American 
Bar Association last year, addressing 
himself to the chairmen of the two 
committees of the Judiciary, said that 
the issue we debate on this floor today 
was the most grave constitutional 
crisis since the Civil War. I will read 
his comment in order that the record 
should be precise. The president of the 
American Bar Association, on behalf 
of the Bar Association, wrote the Judi­
ciary Committees of Congress to state, 
"We confront at this very moment the 
greatest constitutional crisis since the 
Civil War." 

We confront it in an atmosphere dif­
ferent from, but reminiscent of, the 
extraordinary emotions that swept 
across this very Chamber in 1868, 
when a President was on trial, being 
impeached not for any scintilla of 

wrongdoing as such but merely for 
having held wrongful opinions, in the 
minds of the majority. That great 
issue of majority rule but minority 
rights was then settled by one vote in 
this Chamber-one vote by a man who 
returned to his home, I think in 
Kansas, although I do not remember 
exactly, and never saw a moment of 
public life again. He saved the Consti­
tution and destroyed his own career. 

Madam President, I see my friend, 
perhaps the most learned of the many 
distinguished attorneys in this Cham­
ber, the former attorney general of 
the State of Missouri, who has come to 
the floor. I am happy to yield to him 
such time as he may require. 

Madam President, with the Senator 
from Missouri present, I will now 
desist in my comments on ex parte 
McCardle, save to note that later in 
the same year, 1868, the Supreme 
Court made the distinction even 
plainer-the distinction it made be­
tween the restrictions placed upon it 
by the act of �1�8�~�8� and by its previous 
and plenipotentiary powers. 

It said in ex parte Yerger that the 
Court considered another appeal by 
another anti-reconstructionist newspa­
per editor held in military custody 
under the Military Reconstruction 
Act. Like McCardle, Yerger was 
charged with impeding reconstruction. 
Like McCardle, he petitioned a circuit 
court for a writ of habeas corpus 
under the Habeas Corpus Act of 1867. 
The circuit court denied Yerger's peti­
tion, and Yerger sought review by the 
Supreme Court. But unlike McCardle, 
Yerger invoked the Supreme Court's 
appellate jurisdiction under the proce­
dures provided by the Judiciary Act of 
1789, not the repealed provision for 
direct appeals of the Habeas Corpus 
Act of 1867. The Supreme Court held, 
over objection by the Government, 
that it had appellate jurisdiction 
under the prior law. 

That seems to be the compelling 
conclusion to those unhappy events of 
1867. 

Madam President, I ask unanimous 
consent to yield to the distinguished 
and learned Senator from Missouri, 
the former attorney general of that 
great State, without violating the two­
speech rule. 

The PRESIDING OFFICER. With­
out objection, it is so ordered. 

Mr. DANFORTH. Madam President, 
I thank the Senator from New York 
for yielding to me and for his effusive 
comments about me. 

Mr. MOYNIHAN. My chaste charac­
terization. 

Mr. DANFORTH. Madam President, 
the issue before the Senate is the sep­
aration of church and state. That is 
an issue with a very long history in 
America. Thomas Jefferson, the 
author of our Declaration of Inde­
pendence and of Virginia's Statute of 
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Religious Freedom, advocated a "wall 
of separation" between church and 
state when writing to a Baptist asso­
ciation in rural Connecticut. Now it is 
argued by some that this wall of sepa­
ration should be breached. 

While there have been repeated ef­
forts to chip away at the wall of sepa­
ration, it has stood the test of time. 
Indeed, it has served as a strong foun­
dation of American liberty. Liberty 
must include the right to worship 
freely, and worship freely we do. 
Thousands of churches and scores of 
denominations across our land testify 
to that. 

The framers of our Constitution 
were well aware of Europe's long his­
tory of intolerance ·which resulted 
from the close association of Govern­
ment and religion. Indeed, it would be 
little exaggeration to say that the 
entire history of the Europe our fore­
fathers fled was one of religious perse­
cution and war. This history, with its 
torrents of blood, was one we Ameri­
cans were determined not to repeat. 
The genius of our form of government 
was to take the energy out of the 
struggle between church and state by 
concentrating on the goals of liberty, 
prosperity, and peace-goals on which 
all people can agree. Religious sects 
were neither to be obstructed nor 
aided by the Federal Government. 
This is the meaning of the first 
amendment: "Congress shall make no 
law respecting an establishment of re­
ligion, or prohibiting the free exercise 
thereof." 

The benefits of this separation of 
government and religion are manifest 
and manifold. One only has to ponder 
the religious aspects of the continuing 
violence in Ireland or the Middle East 
to realize what a blessing we have in­
herited. 

From our own experience in the 
Senate we know that the Founding 
Fathers were right in their concern 
over divisiveness. Religion, which in 
doctrine is a reconciling factor, so 
often acts as a wedge when politicized. 
Surely this was obvious when school 
prayer was debated on the floor of the 
Senate last fall. At least two things 
were interesting about that debate. 
The first was that for reasons I do not 
understand, Senators who took part 
felt compelled to identify for the 
Senate their own religious affiliations. 
It was, to say the least, an unusual 
spectacle. In the course of that debate, 
one Senator after another was con­
strained to tell the Senate that he was 
a Baptist, or a Lutheran, or a Presby­
terian. And the interesting thing was 
that no one ever asked. 

Madam President, this strange phe­
nomenon does not occur when we 
debate tax bills or defense bills or 
energy bills. But when Senators 
debate the question of prayer, sudden­
ly they are no longer Senators from 
the several States. They are Baptists 

or Episcopalians or Catholics or Mor­
mons. 

The second point of interest about 
that debate will receive only a brief 
reference, because I am concerned 
about opening old wounds. It was the 
remarkable colloquy then held be­
tween the junior Senators from South 
Carolina and Ohio. Suffice it to say 
that it was the ugliest exchange I have 
heard since I have been in the Senate, 
and ironically, the subject of the ex­
change was prayer. 

The point is surely this. The subject 
of so-called voluntary prayer has been 
extremely divisive when debated by 
mature people in the restrained set­
ting of the U.S. Senate. It would be 
even more divisive among 10-year-old 
children in the schoolroom. 

It is argued that what is at issue is 
only voluntary prayer and that there 
is nothing threatening or devisive 
about allowing a child to pray on a vol­
untary basis. I would agree with this 
conclusion if school prayer were truly 
voluntary. Indeed, that is the whole 
point of an amendment I will offer to 
the Helms amendment if the Senate 
proceeds that far. Of course a child 
may pray by volition. Indeed, any 
child who so desires can today find nu­
merous daily opportunities to offer 
prayer to God. There is no constitu­
tional or practical way to prevent such 
prayer. What is at issue today is not 
voluntary prayer, but rather organized 
prayer-prayer which would be held at 
times and places determined by school 
officials, prayer of a content and form 
to be determined by school teachers 
and administrators. 

In summary, Madam President, the 
Helms amendment concerns Govern­
ment sponsored and supervised prayer 
for schoolchildren. There is nothing 
voluntary about it. In the first place, 
school attendance is compulsory. It is 
required of all children by statute. A 
child who wishes not to participate in 
school sponsored prayer would be com­
pelled to be present at the school by 
force of law. Second, a child in elemen­
tary school feels tremendous pressure 
not to make a spectacle, but rather to 
conform. When prayers are being said, 
few youngsters would have the 
strength to excuse themselves and to 
endure the inevitable abuse from 
other children. Third, I do not think it 
is possible to devise a prayer which 
would be voluntarily accepted by all 
and rejected by none. Prayer that is so 
general and so diluted as not to offend 
those of most faiths is not prayer at 
all. True prayer is robust prayer. It is 
bold prayer. It is almost by definition 
sectarian prayer. Yet such geniune 
prayer would offend children of other 
faiths. 

In considering the issue of school 
prayer, it is important to examine the 
first amendment to the Constitution 
and the deliberations at the time it 
was adopted. The debates over the 

first amendment show that the par­
ticipants largely shared a fundamental 
assumption: namely, that the freedom 
of individual conscience and the free 
exercise of religion should be insisted 
upon. In fact, the only mention of reli­
gion in the U.S. Constitution apart 
from the first amendment occurs in 
article VI: "No religious test shall ever 
be required as a qualification to any 
officer or public trust under the 
United States." Contrast this with the 
Massachusetts constitution of 1780, 
which declared it to be the duty of the 
"towns, parishes, precincts and other 
bodies politic" to support and provide 
funds for "public worship of God." 

Religion, a source of civil war and 
sectarian strife, of qualifications for 
enjoying basic civil rights, of revolu­
tions and oppression, was to be kept 
apart in a separate sphere. The laws of 
the land were to apply to all citizens, 
regardless of their religious views. 
James Madison, who, as a Member of 
the House of Representatives, was so 
influential in the shaping of the first 
amendment, forcefully spoke of the 
danger religion and Government posed 
to each other. The Constitution would 
put away the danger, as he explained 
it in Federalist No. 10. There, Madison 
argued that factions pose the most se­
rious danger to liberty. Based on histo­
ry, Madison believed that religious 
sects would be sources of factionalism, 
endangering the liberty of the citizen­
ry as a whole. The religious factions 
were to be rendered harmless by toler­
ating a multiplicity of religious sects, 
thereby dividing their power; this 
would protect both the sects them­
selves and liberty as a whole. 

Just as it is not the intention of op­
ponents of state-sponsored prayer to 
downgrade the role of religion, so that 
was not the intention of Madison. It 
was James Madison who spoke so per­
suasively of the positive good done on 
behalf of religion by the enforced sep­
aration of church and state. I refer, of 
course, to his 1785 "Memorial and Re­
monstrance" to the General Assembly 
of the State of Virginia. The Remon­
strance is among the fundamental 
American texts setting out the impor­
tance of religious liberty. The Su­
preme Court has turned to it again 
and again for guidance about the 
meaning of the establishment clause. 
In 1785, Madison found it necessary to 
oppose the eloquent Patrick Henry, 
who had introduced a bill in the Vir­
ginia General Assembly to establish 
public support for teachers of religion. 
In the Remonstrance Madison argued 
strenuously against the bill, and he ul­
timately prevailed. But his line of ar­
gument against that legislation is un­
usually instructive in the present 
debate over school prayer. 

Because religious duties have such a 
high priority in the lives of men, said 
Madison, religion in our country is left 
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without secular direction or govern­
mental interference. Therefore even 
the smallest breach of religious liberty 
is to be resisted. The public support of 
religion would enable public officials 
to use religion politically, thus con­
taminating the purity of religion. 
Pious men in Europe struggled for 
centuries to protect religion from op­
pression by civil governments. Official 
support for religion inevitably would 
mean preferring one sect over another 
and, thus, would engender violent ani­
mosity among the sects. Finally, Madi­
son concluded, because "the equal 
right of every citizen to the free exer­
cise of his religion according to the 
dictates of conscience" is a fundamen­
tal right, legislatures have no right to 
abridge it. 

The advocates of the Helms amend­
ment point out that several of the 
States at the time of the adoption of 
the bill of rights had established 
churches. That is certainly undeni­
able. They go on to say that the first 
amendment prohibits only the estab­
lishment of a national church. But 
that is the utmost oversimplification. 
The Constitution is the living charter 
of our Government. It cannot be inter­
preted only by looking at the circum­
stances of the time at which particular 
constitutional language was adopted. 
Because established state churches ex­
isted in 1789 does not mean that the 
principles embodied in the first 
amendment were meant forever to 
support established state churches. 
This is a point that must be returned 
to later. 

The same dangers Madison feared, 
animosity among religious sects and 
the infringement of free conscience, 
are being promoted by the advocates 
of state-sponsored prayer in the public 
schools. Even if we should restrict our­
selves to the Judeo-Christian tradi­
tion, upon which Bible should prayers 
be based? The Hebrew Bible? Not for 
Christians. Even Protestants and 
Catholics recognize different versions 
of the Bible. 

When Madison was waging the 
struggle for religious freedom, he en­
joyed the strong support of Virginia 
Baptists. For the Baptists allied with 
Madison, state interference with reli­
gion was "repugnant to the Spirit of 
the Gospel." I note that over 200 years 
later Baptists, together with other de­
nominations, have strongly opposed 
the present attempt to tamper with 
the separation of church and state. 

The "Resolution on Voluntary 
Prayer in Public Schools" adopted by 
the Southern Baptist Convention in 
June 1980 put the issue well. 

Whereas, the Supreme Court has not held 
that it is illegal for any individual to pray or 
read his or her Bible in public schools, 

Be it resolved, That this convention 
records its opposition to attempts, either by 
law or other means to circumvent the Su­
preme Court's decision forbidding govern-

ment authorized or sponsored religious ex­
ercises in public schools, and 

Be it further resolved, That we hereby 
affirm our belief in the right to have volun­
tary prayer in the public schools. 

The Southern Baptist Convention 
recognized the critical facts that, first, 
the Supreme Court has not proscribed 
genuinely voluntary prayer in the 
schools, and second, circumventing the 
jurisdiction of the Supreme Court will 
bring about religious exercises au­
thored or sponsored by Government. 

I would be remiss not to point out 
that the Southern Baptists, in their 
1982 convention, altered their previ­
ously clear position somewhat. They 
endorsed the President's proposed con­
stitutional amendment on school 
prayer. In so doing they stated that 
the "proposed amendment does not 
constitute a call for Government-writ­
ten or Government-mandated prayer." 

Unfortunately, I cannot believe that 
that is the case. As sent to the Con­
gress, the proposed constitutional 
amendment opens the door to prayers 
composed by State and local school of­
ficials. The separation of church and 
state as presently understood would be 
endangered by reestablishing such a 
practice. 

In May of this year, I received a 
letter from Mr. James Dunn, the exec­
utive director of the Baptist Joint 
Committee on Public Affairs. His 
letter puts it well. He writes: 

All prayer is free and voluntary or it's not 
�p�~�a�y�e�r�.� Because the Supreme Court rulings 
d1d not ban truly voluntary prayer in 
schools, the current debate is about what 
Mr. Justice Stevens calls " compelled ritual." 

We hope that you'll not be caught up in 
an election year tidal wave of cheap political 
demagoguery. Prayer is too sacred, too inti­
mate, too personal, to be prostituted by gov­
ernment involvement. 

After the 1982 Southern Baptist 
Convention, Mr. Dunn, in a June 24 
letter to the editor of the New York 
Times, wrote the following: 

The Baptist Joint Committee on Public 
Affairs, which has fought constitutional 
amendments on prayer in schools for nearly 
20 years will continue to do battle with 
those who would turn 200 years of constitu­
tional history on its head. And at the same 
time it will seek to re-educate its Southern 
Baptist constituency that government can 
neither grant nor refuse the right of anyone 
to prayer. 

This agency will also remind lawmakers 
and Baptists alike that, in the words of the 
late former president of the Southern Bap­
tist Convention, Dr. George W. Truett of 
Dallas, " Christ's religion needs no prop of 
any kind from any worldly source, and to 
the degree that it is thus supported is a 
millstone hanged about its neck." 

In November 1981, the North Caroli­
na Baptist Convention was explicit in 
reaffirming its judgment that the cur­
rent efforts to deny the Federal courts 
jurisdiction over school prayer cases 
violate the separation of church and 
state. The North Carolina Baptist res­
olution states: 

Whereas, there are pending proposed 
amendments to the Constitution of the 
United States whose effect would be to au­
thorize state and local governments once 
again to provide for religious services to re­
quire "voluntary" and/or �"�n�o�n�d�e�n�~�m�i�n�a�­
tional" prayers, and to determine the con­
tent of prayers, the time the prayers are 
said, and the place where they are said, and 

Whereas, there are also bills pending in 
Congress which would deny to the federal 
courts jurisdiction over cases involving gov­
ernment sponsored religious exercises in the 
public schools, and 

Whereas, prayer is a personal communica­
tion between an individual and God and 
does not depend on either the permission or 
sponsorship of government or its agents. 
and 

Whereas, the Supreme Court did not rule 
out purely voluntary individual prayers in 
the public schools, and 

Whereas, Baptists of America have long 
struggled for a strict separation of church 
and state, 

Be it therefore resolved, that the North 
Carolina Baptist State Convention ... 
reemphasizes its support of the principles of 
religious liberty and of the separation of 
church and state. 

Also, earlier this year, I received a 
letter from Mr. Grady C. Cothen, the 
president of the Sunday School board 
of the Southern Baptist Convention, 
headquartered in Nashville. He en­
closed an article he authored in 1980 
entitled "The Confusion Concerning 
Prayer in Public Schools." Comment­
ing on the 1979 Helms amendment 
that sought to strip jurisdiction over 
prayer cases from the Federal courts, 
Mr. Cothen points out the problems 
that led him to oppose the amend­
ment. If the Federal courts were for­
bidden to hear such cases, he suggests, 
control of the entire matter would de­
volve upon the State legislatures and 
courts. Statehouses and State courts 
almost invariably are connected with 
the majority religions of those States, 
so that those in a religious minority 
would have a difficult time seeking 
relief from the majority religious prac­
tices that would be reestablished in 
the public schools. As he points out, 
this religious influence might please 
Baptists in Mississippi or Georgia but 
frustrate them in Utah, where the 
dominant influence would be Mormon 
or in New Orleans, where it might �b�~� 
Catholic. In short, local governments 
would be needlessly entangled with re­
ligion, making the violation of the 
rights of minorities all too easy. The 
surest route to preserve religious liber­
ty, he concludes, is to leave the Feder­
al courts alone. I believe we should 
heed Mr. Cothen's advice. 

In a similar vein, an editorial from 
the December 3, 1981, Baptist Messen­
ger, the newspaper of Oklahoma Bap­
tists, points out that "the church 
always has been the primary channel 
for biblical instruction." The editor 
puts it well when he argues that: 

Christian prayers and readings from the 
New Testament are offensive to Jews, Mus-
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lims and other non-Christians, Nondenomi­
national or interfaith prayers would sound 
empty and strange to most evangelical 
Christians. Certain versions of the Bible are 
offensive to Catholics and others are offen­
sive to fundamentalist Christians. Who is to 
choose? 

The editor believes that voluntary 
prayer means prayer "free from inter­
ference from any other person, espe­
cially one who could be considered an 
authority figure." He continues: 

I am uncomfortable at the prospect of any 
school official or teacher setting a time for 
Bible reading and prayer, or choosing a pas­
sage for Bible reading. As a parent, I don't 
want someone whose religious beliefs I don't 
know teaching my children the Bible. 
That's why I exercise care in choosing a 
church to attend. I would rather teach the 
Bible at home and at Church than risk the 
confusion that can result from some of the 
cults and strange doctrines being pushed on 
the pliable minds of children and youth 
today. 

The Messenger editorial worries, as 
we in the Senate should, about the im­
pressionability of elementary and sec­
ondary students. The editor observes: 

If adult behavior is determined so much 
by peer pressure, how much more are chil­
dren and young people programmed by 
their peers to think, act, and dress alike. 
How can we expect him or her to act differ­
ently from the majority when he must 
choose whether to participate in Bible study 
or prayer. 

The Baptists, while often the first of 
American churches to recognize and 
oppose dangers to church-state separa­
tion, are far from alone. Listen to the 
formal statements by these other 
churches: 

The Lutheran Church, Missouri 
Synod: 

The Board of Parish Education of the Lu­
theran Church-Missouri Synod, feels that 
the ... (prayer> Amendment fails to recog­
nize fully the religious pluralism of the 
American scene. We believe that Christians 
cannot join with non-Christians in address­
ing God in circumstances that deny Jesus 
Christ as Savior and Lord. We believe that 
non-Christians should neither be expected 
to participate in Christian prayer nor 
should they expect Christians to join them 
in prayer that deny Christ. 

The concept of voluntary participation in 
prayer provides either a coercive force or an 
embarrassing situation for both Christians 
and non-Christians. Under these circum­
stances we believe that it is best for the 
public school not to engage in prayer or 
other religious worship exercises.-The 
Board of Parish Education, July 29, 1966. 

The Presbyterian Church in the 
United States: 

We hold that the state should not impose 
religion in any of its expressions upon its 
citizens. The recent Court decisions overrul­
ing state laws requiring Bible reading and 
the Lord's Prayer are therefore in our judg­
ment theologically sound.-General Assem­
bly, 1964. 

The Seventh-day Adventist: 
Under the Helms Amendment, which 

would prohibit the Supreme Court from 
ruling on the issue or prayer in schools-the 
very body, it should be noted, that our fore-

fathers determined should survey fidelity to 
the First Amendment-a Baptist child 
might be asked to recite a Buddhist prayer 
in Hawaii, and a Buddhist child might be 
asked to recite a Christian prayer in Missis­
sippi. Such ought not to be. To call such a 
prayer "voluntary" is to play not only with 
words but with the spiritual sensitivities of 
our children. It would be a travesty of our 
First Amendment indeed should each state 
be free to determine what constitutes reli­
gious freedom.-June 1980. 

The Episcopal Church: 
Resolved, That this Executive Council en­

courages the use of prayer in connection 
with all aspects of daily life while at the 
same time strongly opposing all attempts by 
the state to establish when or how people 
shall pray, and thus opposing all govern­
ment legislation which would prescribe 
means or methods of prayer in public 
schools or which is designed to encourage 
local authorities to prescribe such means or 
methods of prayer.-The Executive Council 
of the Episcopal Church, 1981. 

Many churches, then, are united in 
their opposition to legislative propos­
als which would undermine the 1962 
and 1963 decisions of the U.S. Su­
preme Court prohibiting State-spon­
sored prayer in public school class­
rooms. Let us turn to these famous de­
cisions. What has the Supreme Court 
held? 

Appreciation of the Supreme Court 
opinions treating prayer in the schools 
must begin, of course, with a recogni­
tion of why the Federal Government 
finds itself concerned with actions of 
local school boards and State legisla­
tures. After all, the first amendment 
says that "Congress shall make no law 
respecting an establishment of reli­
gion." But after the ratification of the 
14th amendment in 1868, the Court 
found itself compelled to protect the 
rights guaranteed in the first amend­
ment against State action as well. This 
application followed from section 1 of 
the 14th amendment, which reads: 

Section 1. All persons born or naturalized 
in the United States, and subject to the ju­
risdiction thereof, are citizens of the United 
States and of the State wherein they reside. 
No State shall make or enforce any law 
which shall abridge the privileges or immu­
nities of citizens of the United States; nor 
shall any State deprive any person of life, 
liberty, or property without due process of 
law; nor deny to any person within its juris­
diction the equal protection of the law. 

Thus we find the three branches of 
the Federal Government worrying 
over what transpires in every school 
building in every school district of the 
country. To complain that this task is 
too burdensome or too instructive on 
our part does not excuse us from our 
duty. 

In 1962 the Court handed down 
Engel against Vitale. The case cen­
tered on the brief prayer composed by 
the N.Y. Board of Regents and recom­
mended by them to local school boards 
for use in morning exercises. The 
prayer read: "Almighty God, we ac­
knowledge our dependence upon Thee, 
and we beg Thy blessings upon us, our 

parents, our teachers, and our coun­
try." The use of the prayer was chal­
lenged as a violation of the first 
amendment by Mr. and Mrs. Steven 
Engel, parents of children in the New 
Hyde Park, N.Y., public schools. 
The case began in the State court, 
with New York's highest court uphold­
ing the power of State schools to use 
the prayer so long as it was volun­
tary-that is to say, so long as pupils 
were not compelled to join in the 
prayer when parents objected. Stu­
dents who so wished could remain 
silent or be excused from the room. 

The U.S. Supreme Court agreed to 
hear the case on appeal from the New 
York courts and in a 6 to 1 decision 
overruled the previous rulings. In 
Engel the Court said: 
... the constitutional prohibition against 

laws respecting an establishment of religion 
must at least mean that in this country it is 
no part of the business of government to 
compose official prayers for any group of 
the American people to recite as a part of a 
religious program carried on by government. 

Furthermore, that the Regent's 
Prayer was considered voluntary by its 
proponents did not make any differ­
ence. In the words of the Court: 
... The ... argument ... that the pro­

gram . . . does not require all pupils to 
recite the prayer but permits those who 
wish to do so to remain silent or be excused 
from the room, ignores the essential nature 
of the program's constitutional defects .... 
The Establishment Clause does not depend 
upon any showing of direct governmental 
compulsion .... When the power, prestige 
and financial support of government is 
placed behind a particular religious belief, 
the indirect coercive pressure upon religious 
minorities to conform to the prevailing offi­
cially approved religion is plain. 

The Court made clear in its opinion 
that its interpretation of the first 
amendment operates to the benefit of 
religion. Commenting on the foremost 
purpose of the first amendment, the 
Court observed: 

It has been argued that to apply the Con­
stitution in such a way as to prohibit State 
laws respecting an establishment of reli­
gious services in public schools is to indicate 
a hostility toward religion or prayer. Noth­
ing, of course, could be more wrong. The 
history of man is inseparable from the his­
tory of religion. And perhaps it is not too 
much to say that since the beginning of 
that history many people have devoutly be­
lieved that "more things are wrought by 
prayer than this world dreams of." It was 
doubtless largely due to men who believed 
that there grew up a sentiment that caused 
men to leave the crosscurrents of officially 
established state religions and religious per­
secution in Europe and come to this country 
filled with the hope that they could find a 
place in which they could pray when they 
pleased to the God of their faith in the lan­
guage they chose. 

This last quoted passage from Engel 
against Vitale is especially significant 
to today's debate. It would seem at 
first blush that a vote against the 
Helms amendment is a vote against re­
ligion, and no Senator would want to 
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be in a position of voting against reli­
gion. In fact, however, it is not a vote 
against religion at all. If it were, Bap­
tists, Lutherans, an other denomina­
tions would not oppose the Helms po­
sition. On the contrary, opposition to 
the Helms Amendment, at least in its 
present form, is opposition to the tri­
vializing of religion and to the coer­
cion of children who take their own re­
ligious traditions seriously. 

The 1963 decision of the Supreme 
Court, Abington School District 
against Schempp, focused on the re­
quired reading of verses from the 
Bible and the recitation of the Lord's 
Prayer following the reading. Again, 
the State statute allowed students not 
to participate or to excuse themselves 
from the schoolroom. Here the Court, 
by a vote of 8 to 1, found that the 
Pennsylvania statute required reli­
gious exercises directly in violation of 
the establishment clause of the first 
amendment. Citing the previous opin­
ion in Engel, the Court said: 

Nor are these required exercises mitigated 
by the fact that individual students may 
absent themselves upon parental request, 
for that fact furnishes no defense to a claim 
of unconstitutionality under the establish­
ment clause. 

Again, the Court's careful scrutiny 
of the Pennsylvania prayer require­
ment reveals that such a regimen is 
anything but voluntary. The recitation 
of the Lord's Prayer was required by 
school officials at the beginning of the 
day; the observance was a part of the 
curricular activities of students re­
quired to attend school, held in school 
buildings under the supervision of 
teachers. Rather than being the set­
ting for voluntary prayer, the Pennsyl­
vania statute was a veritable recipe for 
compulsion. 

To repeat, the main focus of the 
Court in both Engel and Abington was 
the prohibition of State sponsorship 
of religion or religious exercises. In 
Abington the Court found the estab­
lishment clause forbids State actions 
which either advance or inhibit reli­
gion: 
. . . to withstand the strictures of the Estab­
lishment Clause there must be a secular leg­
islative purpose and a primary effect that 
neither advances nor inhibits religion. 374 
U.S.203,222<1963) 

In a concurring opinon in Abington, 
Justice Brennan addressed the 
changes in the United States since 
1789. The opinion is important for the 
argument over the meaning of the 
words of the first amendment. At the 
time the Bill of Rights was ratified, es­
tablished State churches were in exist­
ence. This leads some supporters of 
the Helms amendment to say that the 
first amendment was meant only to 
forbid the establishment of a national 
church. In answer to this argument, 
Justice Brennan in Abington replies: 

A too literal quest for the advice of the 
Founding Fathers upon the issues of these 
cases seems to me futile and misdirected. . . 

I do not denigrate the need to try to 
recover the original meaning of the 
words of the first amendment. But I 
do believe that life in our democratic 
land is in constant flux. The great 
genius of our Constitution is that it 
can encompass these changes. Consid­
er the fact that the United States of 
1789 was a land of 13 States, almost 
exclusively agrarian, with a population 
of only 3 million. 

Justice Brennan sets out four rea­
sons why the first amendment needs 
to be seen in a larger context than the 
one urged on us by advocates of the 
Helms amendment. First, the debate 
in the first Congress on the establish­
ment clause is ambiguous at best. That 
debate gives guidance but not defini­
tive guidance. Madison himself pre­
ferred an absolute separation of 
church and state, as demonstrated by 
his struggles in Virginia and by his 
"Memorial and Remonstrance," which 
I already mentioned. As Brennan says: 

If the framers of the Amendment meant 
to prohibit Congress merely from the estab­
lishment of a "church" one may properly 
wonder why they didn't so state. That the 
words church and religion were regarded as 
synonymous seems highly improbable. 

Second, at the time of the founding, 
public schools were practically non­
existent. Education for the most part 
was confined to private, sectarian 
schools. Therefore, the authors of the 
first amendment obviously do not 
speak to the practice of prayer in the 
public schools. A later Supreme Court 
had to face the question. Third, our 
country is much more religiously di­
verse today than in 1789. No exception 
can be taken to this fact. Primarily 
Protestant in character in the late 
18th century, the United States is 
more and more an amalgam of faiths. 
The fourth of Justice Brennan's rea­
sons is that the development of free 
public education was spurred by that 
religious diversity. In his words: 

It is implicit in the history and character 
of American public education that the 
public schools serve a uniquely public func­
tion: the training of American citizens in an 
atmosphere free of parochial, divisive, or 
separatist influence of any sort-an atmos­
phere in which children may assimilate a 
heritage common to all American· groups 
and religions. 

The absence of religion from the 
public school classroom is therefore a 
protection both for the common herit­
age that every schoolchild shares and 
for the numerous religious beliefs held 
by our children. 

Now let me return to the Supreme 
Court's decisions subsequent to Abing­
ton. Following the Court's landmark 
decision in the early sixties, lower Fed­
eral courts and State courts began ap­
plying the principles laid down to a 
number of different situations. The 
Supreme Court itself has not compre­
hensively addressed the question of 
prayer in elementary and secondary 
public schools since that time. Never-

theless, on several occasions the Court 
has denied certiorari or declined to 
review the lower court's decisions. We 
are then left to conclude that the 
lower court decisions have correctly in­
terpreted the mandate of Engel and 
Abington. 

While I think it unnecessary to go 
through each of these cases, I do wish 
to remark on their general character. 
Arising out of the States of Florida, 
New Jersey, Massachusetts, Illinois, 
New York, and Texas, each decision 
turned finally on the question of State 
sponsorship. In each case, the State's 
purported effort to achieve voluntari­
ness was not sufficient to pass the 
tests required by the establishment 
clause. In several of these cases, re­
quired Bible reading and unison pray­
ers were involved. In several, school of­
ficials were directed to organize devo­
tional periods on school property. In 
one of the most recent instances, 
school officials in Guilderland, N.Y., 
would have been required to supervise 
student-initiated devotional activities 
on school property. 

In emphasizing what is constitution­
ally prohibited, let us not overlook 
what the first amendment does allow. 
Thirty years ago the Supreme Court 
ruled that the wall of separation was 
not breached by public schools permit­
ting children so desiring to leave the 
school premises during the day for re­
ligious instruction or worship. Such 
arrangements continue to operate 
across the country. Also, a period for 
silent meditation is a practice that has 
been recognized repeatedly. Although 
the Supreme Court has never express­
ly addressed silent meditation, Justice 
Brennan's concurring opinion in Ab­
ington indicates his belief that "rever­
ent silence" could not jeopardize 
"either the religious liberties of any 
members of the community or the 
proper degree of separation between 
the sphere of religion and govern­
ment." 

Now, let us pause and consider again 
what the Senate's advocates of prayer 
in the public schools would actually 
bring about. 

Earlier in this debate I asked the 
Senator from North Carolina whether 
he would object to a public school­
teacher, who happens to be a devout 
Roman Catholic, putting up the text 
of the Hail Mary on the blackboard 
and announcing to her students that 
they would now voluntarily recite the 
prayer. He replied, in effect, that it 
would not bother him in the least if 
his grandchildren were in that class. 
Yet I suspect that many people would 
have difficulty sharing the Senator's 
enthusiasm for this situation. 

Or consider the Jewish child from 
an orthodox household in an elemen­
tary school classroom where the 
Lord's Prayer is recited daily. Even if 
the child may remain silent or be ex-
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cused from the room, imagine what a 
spectacle is made and what potential 
there is for abuse from the other chil­
dren. The Jewish children in such a 
setting are immediately divided from 
their fellow students, and to what 
end? The Lord's Prayer is not volun­
tary to them. And, in the truest sense, 
it is not a voluntary prayer at all. It is 
not a prayer literally arising from the 
will of the individual student. It is, in­
stead, a prescribed form of prayer, to 
be delivered at a time and place speci­
fied by Government officials. 

What about the public high school 
student from a devout Christian 
family who finds himself in a class 
where a strictly nondenominational 
prayer is recited at the beginning of 
the day, a prayer that makes no men­
tion of Jesus Christ? If the student be­
lieves that prayer is to be offered 
through the mediation of Christ, then 
such an exercise, repeated every day 
of the school year, would not be true 
prayer to that student. To him it 
would be a mockery of prayer. 

What of the devout Roman Catholic 
student in a public junior high? Here 
is a student whose religious training 
has taught him to believe in the hier­
archy of bishops and priest headed by 
the Pope in Rome, whose authority 
descends from the apostle Peter. To 
such a student a highly individualistic 
prayer suggested by a Protestant 
teacher and removed from the body of 
Catholic doctrine would be foreign to 
the child's religious tradition. 

By these examples I am trying to il­
lustrate the plain truth that prayer, 
by its very nature, must recognize 
theological difference. Prayer must, in 
the words of a priest, "respect the 
Jewish reverence for God the Father, 
it must recognize the Christian belief 
in the Trinity, and it must see the 
need for Christian Catholics to include 
the Trinity, Mary and the saints." No 
single prayer can achieve these ends 
without offending many devout 
people. No lowest common denomina­
tor of prayer can achieve these ends 
without offending all devout people. 

<Mr. ABDNOR assumed the chair.) 
Mr. DANFORTH. The Statistical 

Abstract lists about 90 religious bodies 
in this country with more than 50,000 
members each. One of those is the 
Buddhists. Imagine a recently arrived 
Vietnamese child who is a Buddhist, a 
fourth grader, in a classroom of stu­
dents who were raised in the Judea­
Christian tradition. That child is guar­
anteed his religious rights under the 
Constitution as much as any child. A 
refusal to join prayers led or, at any 
rate, supervised by school officials 
would surely result in embarrassment 
for this child, and I cannot conceive 
that such embarrassment would serve 
the purpose of either religion or Amer­
ica. 

There are other examples along this 
line. The Muslim population of the 

United States is increasing. For 
Muslim, a follower of Islam, prayer in­
volves a detailed ritual of turning to 
Mecca and prostrating oneself. The 
prayer itself is a simple adoration of 
Allah, and does not involve requests or 
any asking of a blessing, as most 
Christian prayers by contrast do. 

As these hypothetical situations il­
lustrate-and it would not be difficult 
to multiply them-the United States is 
more and more a religiously diverse 
Nation. The free exercise of religion is 
a guarantee to all citizens of all faiths. 
The suggestion that a period for vol­
untary prayer would bring religion 
into public schools raises the question: 
What is sufficient to pass for religion? 
For those within a religious tradition, 
it simply is not true that one prayer is 
as good as any other. Prayer arises 
from the content of the faith, and it is 
the job of the churches, not the Gov­
ernment, to describe what that con­
tent is. Any thought that the form of 
prayer is of no matter to the various 
denominations should be put to rest 
by considering the enormous contro­
versies triggered by recent liturgical 
reform in the Roman Catholic and 
Episcopal Churches. 

In addition to the wording of prayer, 
the time and place of public worship is 
of great concern to religious denomi­
nations. The time of worship; for ex­
ample, the Sabbath, the Day of Resur­
rection, and days of obligation. And 
the place-its religious art and archi­
tecture-both point to the content of 
the underlying faith. No denomination 
would be willing to delegate the orga­
nization of public worship to a school 
board, and it is unlikely that any wor­
ship organized by a school board 
would bear any relationship to reli­
gion. 

In a time of weakened public values, 
it is not surprising that many Ameri­
cans are hoping that religion will save 
the day. This is perfectly appropriate 
and understandable. But the real ques­
tion is whether the sort of prayer con­
templated for public schools is authen­
tic religion, rooted in tradition and 
practiced in all its richness, or wheth­
er it only bears the label of religion af­
fixed to it by well-meaning politicians. 

The point I am stressing is not lost 
on some of the key supporters of the 
Helms prayer amendment. Jerry Fal­
well, the founder of the Moral Majori­
ty, knows the difficulty of asking men 
and women of diverse faiths to join in 
prayer. In a meeting with the Reli­
gious Newswriters Association in New 
Orleans, Mr. Falwell is quoted as ob­
serving that: 

If we ever opened a Moral Majority meet­
ing with prayer, silent or otherwise, we 
would disintegrate. 

Pressed for an explanation of this 
remark, Mr. Cal Thomas, director of 
communications for the Moral Majori­
ty said, according to the New York 
Times, that meetings of the organiza-

tion were not opened with prayer be­
cause it is a political organization that 
includes Jews, Catholics, Mormons, 
Protestants, and even "nonreligious" 
members. Mr. Thomas put it well 
when he asked: "What kind of prayer 
would we use?" 

Now I ask the Senate: If Mr. Falwell 
and Mr. Thomas understand the divi­
siveness of questions over prayer in 
the context of Moral Majority meet­
ings, how could they possibly miss the 
same point when the question over 
prayer in public school classrooms 
arises? Mr. Thomas says that prayers 
are not said at meetings of the Moral 
Majority because it is a "political orga­
nization" rather than a religious one. 
Then what would Mr. Falwell and Mr. 
Thomas consider a room full of public 
school children to be? The children of 
the various religious faiths in this Na­
tion's public schools would feel the 
same unease and disquiet over prayer 
that adult members of the Moral Ma­
jority would were prayer to open their 
meetings. Perhaps Mr. Falwell thinks 
that young children do not have the 
same sensibilities that adults do on 
questions of religion. To some extent a 
difference in sensibility is obvious. But 
it is just as obvious that children are 
even less understanding of differences 
between them than are adults. As I ob­
served earlier, even in the restrained 
setting of the U.S. Senate, Senators 
cannot refrain from referring, in of­
fensive terms, to the religious faith of 
other Senators. Imagine the scenes we 
can expect in public school classrooms. 

The advocates of State-sponsored 
school prayer betray, it seems to me, a 
view that the churches, the church 
schools, and the homes of our land, 
can no longer do the important work 
of promoting religious faith, can no 
longer bring to the content and con­
duct of our children's lives the moral 
framework of religion. It is as though 
we are told that religion is too impor­
tant to be left to the church and the 
home, and that here too, there must 
be a role for Government. I do not 
share this lack of confidence in church 
and home, nor do I share the view 
that urges Government to enter every 
aspect of American life. The home and 
the church and the private church 
school are precisely the places where 
attentive, reverent, and humble prayer 
can be practiced, where religion can be 
embraced in its fullness. 

During the course of last autumn's 
debate on this bill, the senior Senator 
from North Carolina asked me if I 
could think of any circumstance when 
prayer could do a student any harm. 
At the time of that question, I was not 
sufficiently quick to come up with an 
example. Soon thereafter, however, 
examples came readily to mind. Now, I 
would like the Senate to consider one 
of my concerns before voting on the 
Helms amendment. 
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In recent years, a phenomenon has 

developed in America. A number of 
cults, purporting to be religious, have 
sprung up throughout the country. 
These cults have included the 
Scientologists, and Hare Krishnas, and 
the group known as the Moonies. 
Much of the work of these cults has 
been aimed at winning converts from 
the ranks of younger people, luring 
them away from the influence of their 
families and from the religious tradi­
tions in which they were raised. It is 
reported that the methods used by the 
cults in the conversion of young 
people are carefully developed and in­
volve a highly sophisticated use of psy­
chology. The young people are said to 
be brainwashed, or by some descrip­
tions, turned into zombies. 

Cultists have made concerted efforts 
to pursue their causes. Visitors to 
many airports can attest to the cult­
ists' determination and to their com­
mitment to follow the course laid out 
for them. Suppose that the strategy of 
the cultists involved not peddling in 
airports but teaching in schools. A cult 
might easily reason that teachers have 
a profound influence on the way chil­
dren think, and that, through the in­
sertion of religion in the classroom, a 
child could be converted to the cult. 

In the event that cultists otherwise 
are qualified to teach in public 
schools, they could not, under the 
Constitution, be excluded by reason of 
their religious affiliation. Therefore, if 
a concerted effort were made by, say, 
Scientologists, to train their members 
for teaching and to place them in 
public schools, school boards could not 
exclude them on the basis of religion. 
They would have the same right to 
employment in public schools as 
Protestants, Catholics, and Jews. 

The sole protection that now exists 
against the use of the schools by the 
cults is that whatever religious affili­
ation teachers may have, they may 
not now use the classroom as a place 
to practice religion. If Scientologists 
were to gain employment in our public 
schools, they would be compelled to 
maintain strict separation between re­
ligious and classroom activities. 

Mr. President, let us suppose that 
the Helms amendment were adopted 
in its present form. The cultist teacher 
could then invite the class to observe a 
voluntary period of prayer. If the 
teacher is trained in sophisticated psy­
chological methods of indoctrinating 
children, one wonders how long volun­
tary prayer would remain voluntary. 
In any event, the practices of the 
teacher could be easily fashioned to 
escape the reach of the courts. 

We think of the practice of religion 
as benign, and it usually is. But one 
need only review history from the cru­
sades and the inquisition through the 
burning of witches at Salem. from the 
pogroms to Jonestown, to discover 
that there are many perverse excep-

tions to the rule. The Constitution was 
written with the exceptional circum­
stances in mind. My concern is simply 
this: If Congress were to restrict the 
courts in school prayer cases, the 
classroom could be used by malevolent 
forces as a place to alter the minds of 
children, and the courts would not 
interfere. 

The amendment to the debt limit 
bill before us would strip jurisdiction 
over prayer cases from the Federal 
courts. There is a wide divergence of 
opinion over the constitutionality of 
the Helms amendment. But I will 
leave that argument to others. I want 
to emphasize that it would be unwise 
to do so even if Congress has the 
power. Religious belief and its protec­
tion by the Constitution is not some­
thing with which to tamper lightly. 
The Federal courts have been a bul­
wark against the corruption of religion 
by politics, and against the domination 
of one religion over others. The effort 
of the Helms amendment to weaken 
that bulwark should be resisted. 

In light of that fact, if the Senate 
proceeds to vote on the Helm amend­
ment, I shall offer an amendment to 
define voluntary prayer. It is straight­
forward: 

The term "voluntary prayer" shall not in­
clude any prayer composed, prescribed, di­
rected, supervised, or organized by an offi­
cial or employee of a State or local govern­
ment agency, including public school princi­
pals and teachers. 

The purpose of my amendment 
would be to assure that any prayers al­
lowed in the public schools are truly 
voluntary, free of coercion, overt or 
subtle, from school teachers or school 
officials. The purpose of this amend­
ment, in other words, would be to 
make clear that the Senate takes reli­
gious freedom seriously, that the 
Senate does not accept the concept of 
State-sponsored school prayer. My 
amendment should be supported by 
those Senators who want to go on the 
record for voluntary prayer. I believe 
my amendment would be compatible 
with the interpretation of the first 
amendment and its establishment 
clause put forward by the Supreme 
Court. By adopting my amendment, 
the Senate would resist the efforts of 
those who wish to authorize State­
sponsored school prayer. 

I urge the Senate, in the name of re­
ligious liberty and constitutional prin­
ciple, to resist a blatant attempt to vio­
late the great principle of separation 
of church and state. We must uphold 
the time-honored tradition that pro­
motes the free exercise of religion and 
that keeps that hand of Government 
from abusing the freedom of con­
science. Our Nation needs to hold 
steady to the course of religious toler­
ation, to the principles of government 
established by our forefathers. and 
perpetuated and extended to the 
present hour. Let us turn away from 

the divisiveness and ugliness of spirit 
sure to befall us should our resistance 
fail. 

In voting on this question, it falls to 
our part, I believe, to affirm the 
wisdom of centuries as against the pas­
sions of a season. It is our obligation 
to affirm the scope of religious liberty 
marked out by the Constitution. It is 
our obligation to the children of every 
faith to preserve the guarantee of reli­
gious liberty extended by the first 
amendment. 

Mr. President, the floor was yielded 
to me by the Senator from New York, 
who asked unanimous consent that 
the yielding of the floor not be consid­
ered to violate the two-speech rule. I 
in turn yield the floor with the same 
unanimous-consent request. 

The PRESIDING OFFICER. With­
out objection, it is so ordered. 

AN APPEAL FOR PEACE 
Mr. CRANSTON. Mr. President, ear­

lier today my office delivered the fol­
lowing letter to Israeli Prime Minister 
Menachem Begin to the Israeli Embas­
sy in Washington: 

DEAR MR. PRIME MINISTER: For almost two 
generations, my country has joined with 
yours to build an Israel which can provide 
its people with increasing opportunities for 
human fulfillment within peaceful borders, 
and to work for a peace and a stability in 
the Middle East that will benefit your 
people, our people, all people. 

This history does not permit Americans to 
direct Israel's actions. However, our share in 
the chronicle of your country does entitle us 
to be known as your friend. And the truest 
mark of friendship is not flattery or unques­
tioning support, but honest counsel. Indeed, 
it would be a betrayal of friendship to con­
ceal criticism of actions we think likely to 
defeat the goals we have shared for so long. 

As you well know, the State of Israel has 
no stronger supporter in the U.S. Congress 
than I. 

Repeatedly through the years, during 
both Democratic and Republican Adminis­
trations, I have helped lead battles in the 
U.S. Senate to defend the mutual interests 
of our two countries, to augment Israel's 
strength and security, and to oppose the en­
hancement of the military power of Arab 
nations hostile to Israel. 

I do not doubt that the root cause of all 
the violence in the Middle East lies in the 
Arab holy war against Israel, lies in the re­
fusal of so many Arab nations to recognize 
the right of Israel to exist and in their re­
fusal to make peace with her, and lies in 
PLO terrorism. 

I do not believe that the United States 
would sit idly by if Cuban forces defied one 
of our neighbors and massed thousands of 
armed guerrillas on one of our borders, com­
menced transforming them into military 
units replete with increasing supplies of 
Soviet equipment, including tanks, rockets, 
and artillery, and proceeded to wound and 
kill Americans in terrorist attacks launched 
across our border upon our communities 
and our citizens. 

After all, we sent U.S. trained forces into 
hostile action at the Bay of Pigs, and we 
risked a nuclear confrontation because of 
our concern over military developments in 
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Cuba-an island 90 miles off our shore­
that we considered a threat to our national 
security. 

Even now, every Soviet infant, child, 
woman, and man is targeted by American 
nuclear missiles. They are held hostage, 
threatened with instant death if those who 
rule the Soviet Union attack us or our allies. 
And every American, in turn, is targeted and 
held hostage by Soviet nuclear weapons. 
Indeed, every human on God's earth is held 
in thrall by this threat of the holocaust of 
all holocausts, one that would consume Jew 
and Gentile alike, one that would not dis­
criminate between faiths and races. There is 
no longer any exodus to a place which 
cannot be reached by the missiles of man. 
Until the United States moves with more 
resolution, determination and creativity 
than we are now displaying to terminate 
this threat to each and all of us, our own 
hands are not clean. 

Isreal is not alone in its use of military 
force to defend its perceived interests. 
There is a terrible global drift toward war. 
Violence is endemic in the world. 

The U.S. has itself resorted to force to ad­
vance its perceived interests. In Vietnam .. we 
too suffered the harsh consequences of 
overestimating the utility of force. We 
learned in Vietnam that violence begets vio­
lence; that expanding force has an impulse 
of its own, beyond the control of those who 
sit in government offices; that the un­
leashed beast of brutality cannot separate 
the innocent and the helpless from the ar­
mored enemy. 

I did not condemn Israel's initial move 
into Lebanon for the avowed purpose of pro­
tecting Israeli citizens against repeated PLO 
attacks launched from that country. 

And I refrained, despite deep misgivings, 
from commenting publicly on your siege of 
Beirut and your entry into its western sec­
tion. I am reluctant to criticize a treasured 
friend and ally-especially when that friend 
and ally is in the midst of a military strug­
gle. 

But the massacre of hundreds of men, 
women and children is another matter. It 
will be some time before we accurately know 
who was to blame for the massacre. We may 
never know. 

The question of responsibility is easier to 
answer. By moving Israeli forces into West 
Beirut for your declared purpose of restor­
ing stability and preventing bloodshed, your 
government took on certain responsibilities. 

You assumed responsibility for preserving 
order and protecting human life in Beirut­
in this you failed. 

Mr. Prime Minister, the recent behavior 
of your military forces in Beirut is causing 
deep concern and expressions of outrage 
among many of Israel's friends. This con­
cern threatens to erode support for Israel in 
the United States and among the American 
people. As a matter of conscience, I, too, 
must now speak out. 

I am troubled by the methods you are em­
ploying for the apparent purpose of control­
ling the destiny of Lebanon. To critics and 
friends of Israel alike, it increasingly ap­
pears that you and General Sharon have 
substituted naked military force for a bal­
anced foreign policy which should reflect a 
decent respect for the opinion of mankind. 

Moreover, however justified your original 
goals, the horror of Lebanon is now harm­
ing the security of Israel. It is repelling your 
friends and strengthening your enemies. In 
Biblical times, a handful of the righteous 
could stand against the world. In our more 
secular times, however, no country can 

stand alone, or with but a handful of allies. 
How can Israel think to increase its safety 
through self-inflicted isolation? 

The people of Israel have always been 
known for their deeply ingrained reverence 
for human life and for the dignity of the in­
dividual, a reverence born of the great his­
torical suffering of the Jewish people. 
Lesser nations have allowed war to harden 
them, and have permitted prolonged war to 
erode their reverence for justice, no matter 
how virtuous their cause may have been. 

But Israel was born out of centuries of 
hope and struggle and an eternity of faith. 
It is my hope and my prayer that this faith 
and reverence can now manifest itself in 
courageous initiatives to help bring peace to 
Lebanon and then to provide an enduring 
solution for the West Bank and Gaza. 

I believe that Israel should take the fol­
lowing initiatives: 

1. I urge your government to withdraw Is­
raeli forces from Beirut immediately upon 
arrival of the multinational forces who are 
to assist the Lebanese Army in assuming se­
curity responsibilities. 

2. I urge your government to cooperate in 
achieving the swift withdrawal of all foreign 
forces from Lebanon-Syrian, PLO, and Is­
raeli. And I urge that your government ex­
ercise the utmost restraint in the use of 
your superior military strength against 
Syrian and PLO forces still in Lebanon until 
such an agreement is reached. 

3. I urge your government to return to Is­
rael's traditional concern over only immedi­
ate threats to its own borders and that your 
government abandon its reliance on military 
force for the solution of essentially diplo­
matic problems. 

4. Finally, though I myself have reserva­
tions about elements of President Reagan's 
proposed peace plan, I urge your govern­
ment to reconsider promptly its outright, 
precipitous rejection of his entire proposal. 

Perhaps the most somber consequence of 
the current strife in Lebanon is the dim­
ming of the inspiring moral beacon which 
has shone so brightly from beleaguered 
Israel. 

Some day the turmoil and the killing in 
Lebanon must end. Israel will still be sur­
rounded by hostile neighbors. Will you then 
be more secure if you have dissipated the 
moral strength which armed your people 
and enlisted your friends? 

A bold vision of peace and reconciliation is 
essential in the days ahead if we are to leave 
a safer world for our children. 

Yours in peace, 
ALAN CRANSTON. 

Mr. BAKER. Mr. President, if the 
Senator will yield to me without losing 
his right to the floor, I would like to 
make one announcement. 

Mr. DANFORTH. Yes, Mr. Presi­
dent. 

ORDER FOR RECESS UNTIL 1 0 A.M. TOMORROW 

Mr. BAKER. Mr. President, I ask 
unanimous consent that when the 
Senate completes its business today, it 
stand in recess until the hour of 10 
a.m. tomorrow. 

The PRESIDING OFFICER. With­
out objection, it is so ordered. 

Mr. BAKER. Mr. President, it is an­
ticipated that shortly after 10:30 a.m., 
tomorrow after the recognition of the 
two leaders under the standing order 
and any special orders, we shall 
resume the consideration of the unfin-

ished business. A cloture vote is sched­
uled for noon tomorrow under the pro­
visions of rule XXII. 

Mr. WEICKER. Will the Senator 
yield for a question? 

Mr. BAKER. Yes. 
Mr. WEICKER. Will the Senator in­

clude in that request a recognition of 
this Senator upon resumption of 
House Joint Resolution 520? 

Mr. BAKER. I am inclined to think 
there will be an objection to that, Mr. 
President. 

Mr. HELMS. Will the Senator yield 
to me with his right to the floor pro­
tected? 

Mr. WEICKER. Yes. 
Mr. HELMS. Mr. President, I have 

not objected for days on end to the re­
peated request that various Senators 
be accorded the right to the floor un­
disputed. This has served to discour­
age some of us who might want to 
speak on the other side of this issue. I 
hope that my friend from Connecticut 
will understand the friendliness with 
which I say I think we ought to put 
the recognition up for grabs, so to 
speak. Or, if he wishes recognition, he 
may have it provided he accords me, 
say, no more than 15 minutes, includ­
ing in the request that he will regain 
the right, or something like that. I 
hate to be foreclosed. 

Mr. WEICKER. To my good friend 
from North Carolina, let me say that 
is exactly what I did this morning with 
his colleague from North Carolina 
<Mr. EAST). I would be happy to give 
him 15 minutes or whatever time. The 
point is not to foreclose the Senator 
from North Carolina from being able 
to expose his point of view. I would be 
happy to concede whatever time the 
Senator from North Carolina wants 
for himself or whatever Senator 
wishes to speak to his point of view. 

Mr. HELMS. Just so it is recognized 
that the Senator from North Carolina 
or Alabama or whoever may wish to 
speak has that right. 

Mr. WEICKER. I think the Senator 
should know that this morning, in 
order to do exactly what the Senator 
intends, I had a schedule laid out for 
those who wanted to speak on my side 
of the issue. I dumped it the moment 
the Senator from North Carolina <Mr. 
EAsT) came to the floor. 

Mr. HELMS. The Senator is always 
graciously kind, and I appreciate his 
doing that this morning. 

I will ask the distinguished majority 
leader, under those conditions, if I 
may be recognized for no more than 15 
minutes tomorrow morning. 

Mr. WEICKER. Whatever the Sena­
tor desires. 

Mr. HELMS. Very well. 
Mr. BAKER. I am not sure that is 

left to me, Mr. President. I believe I 
understand now that there will be no 
objection to a unanimous-consent re­
quest that when we resume consider-
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ation of the unfinished business the 
Senator from Connecticut will be rec­
ognized, but at his request sometime 
during the morning the Senator from 
North Carolina would be recognized. 

Mr. WEICKER. Any time for what­
ever period of time. 

Mr. BAKER. Mr. President. I think 
the best way is to have no agreement 
at all if the parties are in agreement 
themselves. 

Mr. HELMS. Mr. President. if the 
Senator will yield, the relationship of 
Senators is such that we do not really 
need to lock this in because the word 
of the Senator from Connecticut is 
certainly good enough for me. Having 
that understanding with him, informal 
as it is, I will certainly agree to his rec­
ognition. 

Mr. BAKER. I thank the Senator. 
All right, Mr. President, as I say, I 

am prepared to do the wrapup as soon 
as we put the Senate in morning busi­
ness, but I express my gratitude to the 
Senator for permitting me to make 
this announcement at this time. I be­
lieve consent has already been granted 
that no interruption will appear in his 
presentation, is that correct? 

The PRESIDING OFFICER. The 
Senator is correct. 

Mr. BAKER. I thank the Chair. 
Mr. President, I yield. 
Mr. WEICKER. Mr. President. I 

commend the distinguished Senator 
from Missouri, who is certainly one of 
the great Members of this Chamber in 
terms of his contributions to it and to 
the Nation. Also, if this is not known 
by all who have heard his words, I be­
lieve he is an ordained minister in the 
Episcopal faith, my faith. 

I know that the words he has spoken 
here this afternoon will go down in 
the annals of this Nation as being 
astute and feeling and courageous. He 
has brought a sense of history, a sense 
of love. and a sense of duty to the ar­
gument against the amendment before 
this body. 

I want to tell him that I was very 
moved by his words, and I am sure 
that many other people over the ages 
will be reading these comments. 

Mr. President, it is my understand­
ing that the majority leader cares to 
bring matters to a close for the day. I 
am more than glad to continue to ad­
dress the subject before this body. 

I ask unanimous consent that I be 
permitted to put in a call for a 
quorum, without losing my right to 
the floor, and that I be rerecognized at 
the conclusion of said quorum call or 
at the time that the order for the 
quorum call is rescinded. 

The PRESIDING OFFICER. With­
out objection, it is so ordered. 

Mr. WEICKER. Mr. President, I sug­
gest the absence of a quorum. 

The PRESIDING OFFICER. The 
clerk will call the roll. 

The bill clerk proceeded to call the 
roll. 

Mr. BAKER. Mr. President, I ask 
unanimous consent that the order for 
the quorum call be rescinded. 

The PRESIDING OFFICER. With­
out objection, it is so ordered. 

ORDER FOR THE RECOGNITION 
OF SENATOR CHILES ON TO­
MORROW 
Mr. BAKER. Mr. President, I ask 

unanimous consent that on tomorrow 
after the recognition of the two lead­
ers under the standing order the Sena­
tor from Florida <Mr. CHILES) be rec­
ognized on special order of not to 
exceed 15 minutes. 

The PRESIDING OFFICER. With­
out objection, it is so ordered. 

ROUTINE MORNING BUSINESS 
Mr. BAKER. Mr. President, I ask 

unanimous consent that there now be 
a brief period for the transaction of 
routine morning business to extend 
not past the hour of 5 p.m. today in 
which Senators may speak. 

The PRESIDING OFFICER. With­
out objection, it is so ordered. 

ORDER HOLDING H.R. 7065 AT 
THE DESK 

Mr. BAKER. Mr. President, there is 
at the desk I believe a bill from the 
House of Representatives H.R. 7065 a 
bill to amend the Community Services 
Block Grant Act to clarify the author­
ity of the Secretary of Health and 
Human Services to designate commu­
nity action agencies for certain com­
munity action programs administered 
by the Secretary for fiscal year 1982, 
and for other purposes; is that cor­
rect? 

The PRESIDING OFFICER. The 
Senator is correct. 

Mr. BAKER. Mr. President. I ask 
unanimous consent that that measure 
be held at the desk until the close of 
business on Thursday, September 23. 

The PRESIDING OFFICER. With­
out objection, it is so ordered. 

DIRECTION TO SENATE LEGAL 
COUNSEL 

Mr. BAKER. Mr. President, there is 
another matter that I believe has been 
cleared on the other side, a resolution 
dealing with direction of the Senate 
legal counsel. I send the resolution to 
the desk and ask for its immediate 
consideration. 

The PRESIDING OFFICER. The 
resolution will be stated by title. 

The assistant legislative clerk read 
as follows: 

A resolution <S. Res. 477> to direct the 
Senate Legal Counsel to represent Senate 
parties in W. Henson Moore, et al. v. The 
United States House of Representatives, et 
al. and in Ron Paul v. The United States of 
America, et al., Civil Action Nos. 82-2318 
and 82-2353, respectively. 

The PRESIDING OFFICER. Is 
there objection to the present consid­
eration of the resolution? 

There being no objection, the Senate 
proceeded to consider the resolution. 

Mr. BAKER. Mr. President, on 
August 19, of this year, the Senate and 
the House passed H.R. 4961 the Tax 
Equity and Fiscal Responsibility Act 
of 1982. The President signed the bill 
into law on September 3, as Public 
Law 97-248. Two lawsuits have been 
brought by Members of the House of 
Representatives in the U.S. District 
Court for the District of Columbia 
seeking a declaratory judgment that 
passage of H.R. 4961 by the Houses 
�~�a�s� in contravention of article I, sec­
tion 7, clause 1 of the Constitution and 
that the Tax Equity and Fiscal Re­
sponsibility Act of 1982 is null and 
void. 

The complaints name the U.S. 
Senate, the President of the Senate, 
and the Secretary of the Senate as de­
fendants. 

The following resolution would 
direct the Senate legal counsel to 
defend the Senate parties in these 
cases. 

The PRESIDING OFFICER. The 
question is on agreeing to the resolu­
tion. 

The resolution <S. Res. 477> was 
agreed to. 

The preamble was agreed to. 
The resolution, with its preamble, 

reads as follows: 
S. RES. 477 

Whereas, in the cases of W. Henson Moore 
et aL v. The United States House of Repre­
sentatives, et aL and Ron Paul v. The United 
States of America, Civil Action Nos. 82-2318 
and 82-2352, respectively, pending in the 
United States District Court for the District 
of Columbia, the constitutionality of the 
Tax Equity and Fiscal Responsibility Act of 
1982, Public Law 97-248, has been chal­
lenged as having been enacted in violation 
of Artic!e I, Section 7, Clause 1 of the 
United States Constitution; 

Whereas, the complaints in these actions 
name the United States Senate, the Honora­
ble George Herbert Walker Bush, in his ca­
pacity as President of the Senate, and Wil­
liam F. Hildenbrand, Secretary of the 
Senate, as parties defendants; 

Whereas, pursuant to section 703<a> and 
704<a> of the Ethics in Government Act of 
1978, 2 U.S.C. §§ 288b<a> and 288c<a> <Supp. 
IV 1980), the Senate may direct its counsel 
to defend the Senate, its members and offi­
cers, in civil actions relating to their official 
responsibilities: Now, therefore, be it 
Resolved, That the Senate Legal Counsel is 
directed to represent the United States 
Senate, the Honorable George Herbert 
Walker Bush, in his capacity as President of 
the Senate, and William F. Hildenbrand, 
Secretary of the Senate, in the cases of w. 
Henson Moore, et aL v. The House of Repre­
sentatives, et al. v. Ron Paul v. The United 
States of America, et al. 

Mr. BAKER. Mr. President, I move 
to reconsider the vote by which the 
resolution was agreed to. 



September 22, 1982 CONGRESSIONAL RECORD-SENATE 24607 
Mr. HEFLIN. Mr. President, I move 

to lay that motion on the table. 
The motion to lay on the table was 

agreed to. 

PENALTIES FOR CRIMES 
AGAINST CABINET OFFICERS, 
SUPREME COURT JUSTICES, 
AND PRESIDENTIAL STAFF 
MEMBERS 
Mr. BAKER. Mr. President, I ask 

the Chair to lay before the Senate a 
message from the House of Represent­
atives on S. 907. 

The PRESIDING OFFICER laid 
before the Senate the following mes­
sage from the House of Representa­
tives: 

Resolved, That the bill from the Senate 
<S. 907> entitled "An Act to amend sections 
351 and 1751 of title 18 of the United States 
Code to provide penalties for crimes against 
Cabinet officers, Supreme Court Justices, 
and Presidential staff members, and for 
other purposes," do pass with the following 
amendment: 

Strike out all after the enacting clause 
and insert: That <a> subsection <a> of section 
351 of title 18 of the United States Code is 
amended to read as follows: 

"(a) Whoever kills any individual who is a 
Member of Congress or a Member-of-Con­
gress-elect, a member of the executive 
branch of the Government who is the head, 
or a person nominated to be head during 
the pendency of such nomination, of a de­
partment listed in section 101 of title 5 or 
the second ranking official in such depart­
ment, the Director <or a person nominated 
to be Director during the pendency of such 
nomination> or Deputy Director of Central 
Intelligence, or a Justice of the United 
States, as defined in section 451 of title 28, 
or a person nominated to be a Justice of the 
United States, during the pendency of such 
nomination, shall be punished as provided 
by sections 1111 and 1112 of this title.". 

(b) Section 351 of title 18 of the United 
States Code is amended by adding at the 
end the following: 

"(h) In a prosecution for an offense under 
this section the Government need not prove 
that the defendant knew that the victim of 
the offense was an official protected by this 
section. 

"(i) There is extraterritorial jurisdiction 
over the conduct prohibited by this sec­
tion.". 

SEc. 2. <a> The section heading of section 
351 of title 18 of the United States Code is 
amended to read as follows: 
"§ 351. Congressional, Cabinet, and Su­

preme Court assassination, kidnaping, and 
assault; penalties". 
<b> In the table of sections at the begin­

ning of chapter 18 of title 18 of the United 
States Code, the item relating to section 351 
is amended to read as follows: 
"351. Congressional, Cabinet, and Supreme 

Court assassination, kidnaping, 
and assault; penalties.". 

<c> The chapter heading of chapter 18 of 
title 18 of the United States Code is amend­
ed to read as follows: 
"CHAPTER 18-CONGRESSIONAL, CABI­

NET, AND SUPREME COURT ASSASSI­
NATION, KIDNAPING, AND AS­
SAULT". 
<d> The table of chapters at the beginning 

of part I of title 18 of the United States 

Code is amended so that the item relating to 
chapter 18 reads as follows: 
"18. Congressional, Cabinet, and Su-

preme Court assassination, kid­
naping, and assault......................... 351". 

<e> Subsection <c> of section 2516 of title 
18 of the United States Code is amended by 
striking out "(violations with respect to con­
gressional" and all that follows through "as­
sault)" and inserting in lieu thereof the fol­
lowing: "(violations with respect to congres­
sional, Cabinet, or Supreme Court assassina­
tions, kidnaping, and assault>". 

SEc. 3. <a> Subsection <a> of section 1751 of 
title 18 of the United States Code is amend­
ed to read as follows: 

"(a) Whoever kills U> any individual who 
is the President of the United States, the 
President-elect, the Vice President, or, if 
there is no Vice President, the officer next 
in the order of succession to the Office of 
the President of the United States, the Vice 
President-elect, or any person who is acting 
as President under the Constitution and 
laws of the United States, or (2) any person 
appointed under section 105<a><2><A> of title 
3 employed in the Executive Office of the 
President or appointed under section 
106<a>U><A> of title 3 employed in the 
Office of the Vice President, shall be pun­
ished as provided by sections 1111 and 1112 
of this title.". 

<b> Subsection (e) of section 1751 of title 
18 of the United States Code is amended to 
read as follows: 

"(e) Whoever assaults any person desig­
nated in subsection (a)(l) shall be fined not 
more than $10,000, or imprisoned not more 
than ten years, or both. Whoever assaults 
any person designated in subsection <a><2> 
shall be fined not more than $5,000, or im­
prisoned not more than one year, or both; 
and if personal injury results, shall be fined 
not more than $10,000, or imprisoned not 
more than ten years, or both.". 

<c> Subsection (g) of section 1751 of title 
18 of the United States Code is amended by 
striking out "this section" and inserting in 
lieu thereof "subsection (a)(l)". 

<d> Section 1751 of title 18 of the United 
States Code is amended by adding at the 
end the following: 

"(j) In a prosecution for an offense under 
this section the Government need not prove 
that the defendant knew that the victim of 
the offense was an official protected by this 
section. 

"(k) There is extraterritorial jurisdiction 
over the conduct prohibited by this sec­
tion." 

SEc. 4. <a> The section heading of section 
1751 of title 18 of the United States Code is 
amended to read as follows: 
"§ 1751. Presidential and Presidential staff 

assassination, kidnaping, and assault; pen­
alties". 
(b) In the table of sections at the begin­

ning of chapter 84 of title 18 of the United 
States Code the item relating to section 
1751 is amended to read as follows: 
"1751. Presidential and Presidential staff as­

sassination, kidnaping, and assault; penal­
ties.". 
<c> The heading of chapter 84 of title 18 of 

the United States Code is amended to read 
as follows: 
"CHAPTER 84-PRESIDENTIAL AND 

PRESIDENTIAL STAFF ASSASSINA­
TION, KIDNAPING, AND ASSAULT". 
(d) The table of chapters at the beginning 

of part I of title 18 of the United States 
Code is amended so that the item relating to 
chapter 84 reads as follows: 

"84. Presidential and Presidential 
staff assassination, kidnaping, 
and assault ....................................... 1751". 

<e> Subsection <c> of section 2516 of title 
18 of the United States Code is amended by 
striking out "(Presidential assassinations 
kidnaping, and assault)" inserting in �l�i�e�~� 
thereof "(Presidential assassinations, 
























































